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RE: ication of Treaties and Laws to al nd Taliban Dérain

You have asked for our Office’s views concerning the effect of international treaties and

federal laws on the treatment of individuals detained by the U.S. Armmed Forces during the ™ *

conflict in Afghanistan. In particular, you have asked whether the laws of armed conflict apply

to the conditions of detention and the procedures for trial of members of al Qaeda and the

Taliban militia. We conclude that these treaties do nol protect members of _the al Qacda
. organization, which as a pon-State actor cannot be a party to the intcrnational agreemcnts

governing war, We further conclude that that these treatics do not apply to the Taliban milita.

This memerandum expresses no view as o whether the President should decide, as a matter of

policy, that the U.S. Armed Forces should adbere to the standards of conduct in those treatics

with respect to the treatment of prisoners. -
“We believe it most useful to structure the analysis of these questions by focusing on the
War Crimes Act, 18 US.C. § 2441 (Supp. II 1597) (*"WCA™). The WCA directly incorporates
several provisions of international treatics governing the laws of war into the federal criminal
code. Part I of this memorandum describes the WCA and the most relevant treaties that it
incorporates: the four 1949 Geneva Conventions, which generally regulate the treatment of non-
combatants, such as prisoners of war ("POWs"), the injured and sick, and civilians.'

Part 11 examines whether al Qaeda detainees can claim the protections of these
agreements. Al Qacda is merely a violent political movement or organization and not a nation-
state, As a result, it is ineligible to be a signatory to any treaty. Because of the novel nature of

' The four Geneva Conventions for the Promction of Victims of War, dated August 12, 1949, were ratified by the
United States on Jaly 14, 1955, These arc the Copvention for the Ameliontion of the Condition of the Woumded
and 5k In Armed Forces o the Ficld, 6 UST. 3115 MGopeve Cooventon I"'};Ihtl:m'fﬂlﬂmﬂl'ﬁt
Ameliortion of the Condition of Weounded, Sick and Shipwrecked Members of Armed Forces at Sea, 6§ US5.T. 3219
{“Geneva Convention 1), the Convention Relative 1o the Tremment of Prisoners of War, § US.T. 3517 ("Genea
Convension [I™); and the Conventica Relative to the Protection of Civilian Persons m Time of War, 6 US.T. 3317

. (“Greneva Convention IV™),
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this conflict, moreover, we do not believe that al Qaeda would be included in non-internarional
. forms of ammed conflict to which some provisions of the Geneva Conventions might apply.
Therefore, neither the Geneva Conventions nor the WCA repulate the detention of 2l Qacda
prisoners captured during the Afghanistan conflicy.

Part III discusses whether the same treaty provisions, as incorporated through the WCA,
apply to the treamment of captured members of the Taliban militia We believe that the Geneva
Conventions do not apply for several reasons. First, the Taliban was not a government and
Afghamistan was not — even prior to the beginning of the present conflict — a functioning State
during the period in which they engaged in hostilities against the United States and its allies.
Afghanistan's status as a failed state is ground alone 1o find that members of the Taliban militia
are not entitled to enemy POW status under the Geneva Conventions. Further, it is clear that the
President has the constitutional authority 1o suspend our treaties with Afghmistan pending the
restoration of & legitimaie government capable of performing Alphamisan's freaty obhpahons.
Second, it appears from the public evidence that the Taliban militia may have been so
mtertwined with al Qacda as to be functionally indistinguishable from it. To the extent that Thess
Taliban militia was more akin to a non-governmental organization that ueed military force o
pursue its religious and political ideology than a fimctioning government, its members would be
on the same legal footing as al Qasda.

In Part IV, we address the question whether any customary international law of armed
conflict might apply to the al Qaeda or Taliban militia members detained duning the course of the
Afghanistan conflict. We conclude that customary international law, whatever its souwrce and
content, docs pot bind the President, or restrict the actions of the United States military, becanse

. it does not constitute federal law recognized under the Supremacy Clause of the Constitution.
The President, however, has the constitutional authority as Commander in Chief to interpret and
apply the customary or commeon laws of war in such a way that they would extend to the conduct
of members of both al Qacda and the Taliban, and also to the conduct of the U.S. Armed Forces
towands members of those proups taken as prisoners in Afghanistan.

Conventions

It is our understanding that your Department is considering two basic plans regarding the
treatment of members of al Qaeda and the Taliban militia detained during the Afghanistan
conflict. First, the Defense Department intends to make available a facility at the U.S. Navy base
at Guantanameo Bay, Cuba, for the long-term detention of these individeals, who have come
under our control either through capture by our military or transfer from our allies in
Afghanistan. We have discussed in 2 separate memorandum the federal Jurisdiction issucs that
might arise conceming Guantanamo Bay.' Second, your Department is developing procedures
to implement the President’s Military Order of November 13, 2001, which establishes military

’hummmwm:_nnmnmmmnmmufnm;mm hﬂf.Phiﬂ:ln
Deputy Assistent Atomey General, and Jobm Yoo, Deputy Assistast Attorney General, fe Possible Habear
. Surirdiction over Aliens Held in Crusntanamo Bay, Cuba (Dex. 28, 2001),
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commissions for the trial of violations of the laws of war committed by non-U.S. citizens? The
. question has arisen whether the Geneva Conventions, or ather relevant interpatiopal treaties ar
federal laws, regulate these proposed policics.

We believe that the WCA provides a useful starting peint for our analysis of the
application of the Geneva Conventions to the treatment of detainees captured in the Afghanistan
theater of opcrations.” Section 2441 of Title 18 renders certain acts punishahle as “war crimes.”
The stamite's definition of that term incorporates, by reference, certain treatics or treaty
provisions relating to the laws of war, including the Geneva Conventions.

A, Section 2441 An Cverview
_Section 2441 reads in full s follows:

War crimes

(2) Offensc.~Whoever, whether inside or outside the United States, commits a
War crime, in any of the circumstances described in subsection (b), shall be
fined under this title or imprisoned for life or any term of years, or both, and if
death resuls to the victim, shall also be subjeet to the penalty of death. - -

(b) Circumstances.-The cireumstances referred 1o in subsection (2) are that the
person committing such war crime or the victim of such war crime is a
member of the Armed Forces of the United States or a national of the United
. States (as defined in section 101 &f the Immigration and Nationality Act).

(c) Definition.~As used in this section the term “war crime” means any conduct-
(1) defined as a grave breach in any of the international conventions sipned at

Geneva 12 August 1949, or any protocol to such convention to which the United
Stales is 8 party; o T T

(2) prohibited by Article 23, 25, 27, or 28 of the Annex to the Hague
Convention IV, Respecting the Laws and Customs of War on Land, signed 18 . -
October 1907; S

(3) which constitutes a violation of commen Article 3 of the international
conventions signed at Geneva, 12 August 1949, or any protocol to such
convention to which the United States is a party and which deals with pon-
mternational armed conflict; or

* See penerally Memonandum for Alborio B Gemzales, Counse] to the President, from Patrick F. Philbvin, Deputy

Asiistant Atiomey Genenal, Office of Legal Counsel, Re:  Legulity of the Use of Military Commissions fo Try

Terrovizer (Nov. 6, 2001).

* The rule of lenity requires that the WCA be read s as to enyure that protpoctive defendants bave adequate notice

of the nature of the acts that the stahate condermns. See, e.g. Casnillo v. United States, 530 US. 120, 131 (2000). In

those cases in which the apphcation of 3 treaty moorporated by the WOA is unclesy, therefore, the rule of lenity
. requires that the interpremative issue be resolved in the defendant’s faver.
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(4) of a person who, in relation to an armed conflict and contrary to the
provisions of the Protocol on Prohibitions or Restrictions on the Use of Mines,
Booby-Traps and Other Devices as amended at Geneva on 3 May 1996 (Protocol
Il as amended on 3 May 1996), when the United Stales is a party o such Protoeol,
willfully kills or causes sevions injury to civilians.

18 U.S.C. § 2441,

Section 2441 lists four categories of war crimes. First, it criminalizes “grave breaches™
of the Geneva Conventions, which are defined by treaty and will be discussed below, Second, it
makes illegal conduct prohibited by articles 23, 25, 27 and 28 of the Annex to the Hague
Convention I'V. Third, it criminalizes violations of what is known as “common™ Article 3, which
is an identical provision comman to all four of the Gencva Conventions. Fourth, 7t enminalizes
conduct prohibited by certain other laws of war treaties, once the United States joins them. A
House Report states that the original legislation “carries out the international obligations of the '~
United States under the Geneva Conventions of 1949 to provide criminal penalties for certain
war crimes.” H.R. Rep. No. 104-698 at 1 (1996), reprinted in 1996 US.C.C.AN. 2166, 2166,
Each of those four conventions includes a clause relating to legislative implementation and to
criminal punishment.* . -

In cnacting section 2441, Congress also sought to Bll certain perceived gaps in the
coverage of federal criminal Jaw. The main gaps were thought to be of two kinds: subject matter
jurisdiction and personal jurisdiction. First, Congress found that “[tThere are major gaps in the

. prosecutability of individuals ueder federal criminal law for war crimes commitied against
Americans.” HR. Rep. No. 104-698 at 6, reprinted in 1996 U.S.C.C.AN. at 2171. For example,
“the simple killing of a[n American] prisoner of war” was not covered by any existing Federal
statute. Jd. at 5, reprinted in 1996 US.C.C.AN. at 2170.° Second, Congress found that “[t]he
ability to eourt martial members of our armed services who commit war crimes ends when they
leave military service. [Section 2441) would allow for prosecution even after discharge.” Jd. at

=

* That comenon clause reads as follows:
Th[ﬁmmﬂldm]mmmnmyh;hhﬁunmummpuﬂumﬁﬂm .
l’hpl:rmt:nm:ﬁnp_wurﬁmtﬂhmmnynfﬂrﬂntmnflh:mﬂuﬂmﬁm.
. Ea-r-h[rigmhn'mﬁmjlhaﬂhtuduw:uhﬁgmmm:uﬁfupummepdmhwcmﬁm
mmhwuduedmb:mn:imﬂ,:mhmwmmmmu&hgmmmwdm:nnh&:
mationality, before its own conrs. . ., It may also, if ot prefen,. . band such persons ower for trial to
mh[ﬁpmm,mdm[mdm]mmd:m-m;h:ium.

Iﬂ-’mmﬁ ton [, art 49; Geneva Convention 10, art. 50 Geneva Cooventios I, art 13%; Geneva Convention
B 1

'lﬂmjﬂcﬁﬂ:wnﬁnﬂhwnmuﬁwﬂyhmmmmﬁ:ﬁmﬁhuzﬂﬂwSmuﬁmh,
Congress was apparectly relying oo the international law principle of passive perscmality, The passive personality
prinn:q:'.l:"mlhu::numy:pph'hw—puﬁ:uluiyninﬁnﬂhw—tnm-cumnimdnmid:ium:myhr
3 pemon not i national where the victim of the act was it mational ™ Unied States v. Rezag, 134 F3d 1121, 1133
(D.C. Cir), cert. denied, 525 U5, B34 (1998). The principle mauks recopnition of the fact that "ench pation has a
WMMmmﬂmMmm:hmuMMHﬁm*w
W{‘?ET Laurigen v. Lorsen, 345 U.S. 571, 586 (1953); see also Hellenic Lines Lid. v. Rhadiss, 398 115,

|
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7, reprinted in 1996 U.S.C.C.AN. a1 2172." Congress considered it important to fill this gap, not
only in the interest of the victims of war crimes, but also of the accused. “The Americanc
prosecuted would have available all the procedural protections of the American justice system.
These might be lacking if the United States extradited the individuals to their victims' home
countries for prosecution.” Jd* Accordingly, Section 2441 criminalizes forms of conduet in
which a U.S. national or a member of the Armed Forces may be either a victim or a perpetrator.

B. (rrive By the mveniions

The Geneva Conventions were approved by a diplomatic conference oo Aupgust 12, 1949,
and remain the agreements to which morc States have become parties than any other concerning
the laws of war, Convention I deals with the treatment of wounded and sick in armed forces in
the ficld; Convention I addresses treatment of the wounded, sick, and shipwrecked in armed
forces at sea; Comvention T regulates treatment of POWSs: Convention IV addresses the
treatment of citizens. While the Hague Convention TV establishes the rules of conduct against
the encmy, the Geneva Conventions set the rules for the treatment of the victims of war. ™

The Geneva Conventions, like treaties penerally, structure legal relationships between
Nation States, not between Nation States and private, subnational groups or organizations® All
four Conventions share the same Article 2, known as “common Article 2. 1t states: - -

In addition to the provisions which shall be implemented in peacetime, the
present Convenhon shall apply to all cases of declared war or of any other armed
canflict which may arise between two or more of the High Contracting Parties,

. even if the state of war is not recognized by one of them.

The Coavention shall also epply to all cases of partial or total cccupation of the
 termitory of 2 High Contracting Party, even if the said occupation meets with no
armed resistance.

Ahbough one of the Powers in conflict may not be o party to the present
Convention, the Powers who are parties thereto thall remain bound by it in their
mutual relations. They shall furthermore be bound by the Convention in relation
to the said Power, if the latter accepts and applies the provisions thereof,

" In United Staves ex rel. Toth v. Chagries, 350 ULS. 11 (1955), the Supreme Court had held that a former serviccrman
tniﬂdmtnmsﬁmﬁm]:lyb:mhhcammﬂm:ﬁzwmm&uﬂimlmﬁuﬂhw
for crimes be was alleped m have commetind while in the armed services.
* The principle of mtionality in intrmational law recognizes that (a3 Comgress did here) & State may crimnmalize acts
performed exmaterritocially by its own matiooals, Ser, eg., Skirioies v. Floridg, 313 1.5, 69, T3 (1941); Steele v
Bulgwa Watch Co., 344 115, 280, 282 [1952).
"See Trans World Atrlines, Ine. v. Franklin Mint Corp., 466 U5, 243, 253 (1984) ("A treaty is m the mature of &
contract between naticas.”); The Head Money Cates, 112 UG, 5BO, 598 (1E84) ("A i primasily a
between independent nations ); Umited Stater ex ref Saroap v, Gareia, 109 Fjﬁs. 167 (3d Eﬁw
("[Tlreatics are agrecments berween mations ) Fienng Comventisn on ithe Law of Treaties, May 23, 1969, art. 2, §
1(a), 1155 ULN.T.5, 331, 333 ("[T]reaty’ means an internationsl sgrecment oomcluded berween States in written
form and poverned by intemational law. , . .*} (the "Vicana Conventinn"); see generally Banco Nogional de Cuba v,
Sabbating, 376 US, 298, 422 (1964) ("The traditional view of international law i that i establishes substantive
I Mmmmmmmmww.q.
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{Emphasis added).

As incorporated by § 2441(c)(1), the four Geneva Conventions similarly define “grave
breaches.™ Geneva Conventien I en POWSs defines a grave breach as:

wilful killing, torture or inhuman treatment, including biclogical experiments,
wilfully causing great suffering or scrious injury to bedy or health, compelling a
prisoner of war to serve io the forces of the hostile Power, or wilfully depriving a
prisoner of war of the rights of fair and regular trial preseribed in this Convention.

Geneva Convention IIL art. 130. As mentioned before, the Geneva Conventions require the
High Contracting Parties to epact penal legislation to punish anyone who commits or orders a
grave bredch.” See, eg, id art 129, Fuirther, cach Stale party has the obhgation (o search Tor g —
bring to justice (either before its courts or by delivering a suspect o another State party) anyone
who commits a grave breach. No State party is permitied to absalve itself og any other nation of "~
Liability for committing a grave breach

Thus, the WCA docs not criminalize all breaches of the Geneva Conventions. Failure to
ftﬂlnwmmun:!'thl:mgxﬂmiommgmﬂingth:uﬂ:mmlanDWL,mnhudifﬁmnrmmwﬁngﬂl . -
of the conditions set forth for POW camp conditions, does not constitule a grave breach within
the meaning of Geneva Convention III, art. 130. Ounly by cansing great suffering or serious
bodily injury to POWs, killing or torturing them, depriving them of access to a fair mial, or
forcing them to serve in the Armed Forees, could the United Statcs actually commit a grave
breach.  Similarly, uniotentional, isolated collateral -damage on civilian targets would not
constitute a grave breach within the meaning of Geneva Convention IV, art. 147, Article 147
requires that for a grave breach 1o have oceurred, destruction of property must have been done
“wantonly™ and without military justification, while the killing or injury of civilians must have
been “wilful.” .

— "_E'ﬂamnt '!ﬂ;!ﬂi Erh -E M[’.‘-ﬂl‘lmﬂ- . - - e

Section 2441(c)(3) also defines as & war crime conduct that “constitutes a violation of
common Article 3" of the Geneve Conventions. Asticle 3 is a unique provision that governs the - -
conduet of signatories to the Conventions in a particular kind of conflict that is nof one hetwesn
High Contracting Parties to the Couventions. Thes, common Article 3 may require the United-
States, as a High Contracting Party, to follow certain rules even if other parties to the conflict are
not parties to the Conventions, On the other hamd, Article 3 roquires state partics to follow only
certain minimum standards of treatment toward prisoners, civilians, or the sick and wounded,
rather than the Conventions as a whole.

Commeon Article 3 reads in relevant part as follows:
In the case of armed conflict not of an international character oceurring in the

temmitory of ene of the High Contracting Parties, each Party to the conflict shall be
bound to apply, as a minimum, the following provisions:
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forees who have laid down thar arms and lhm-:plamdhan-dsmmbwhy
sickness, wounds, detention, or any other canse, shall in all circumetanees be
treated humanely, without any adverse distinetion founded on race, color, religion
or faith, sex, birth or wealth, or any other similar criteria.

. (1) Persons taking no active part in the bostilities, ncluding members of anmed

To this end, the following acts are and shal] remunn prohibited at any time and
iﬂlﬂFPlﬂﬂEWhmm‘w‘iﬂlrﬂpﬂﬂmm: above-mentioned pevsons:

(2) violence to life and person, in particular murder of all kinds, mutilation,
crue] treatment and torture:

— - — ——

~(b)taking of hostages;

(c) outrages upon personal dignity,'in particular bumiliating and degrading Bt
treatment;

(d} the passing of sentences and the carrying out of executions without Previons
Judgment pronounced by a regularly constituted eourt, affording all the judicial R — -
guarantees which are recognized as indispensable by civilized peoples. :

(2) The wounded a:ﬁs:nks];a.ll h-umli:ct:d and cared for. . . .

The application of the pm:tdmg provisions shall not affect the legal status of the
Parties to the conflict. =

Common article 3 complements common Article 2. Article 2 applies to cases of declared
war or of any other armed conflict that may arise betwesn two or more of the High Contracting
Parties, even if the state of war is not recognized by one of them." Common Asticle 3, however, -
covers “armed conflict not of an international character” — a war that does not mvolve cross-
border attacks — that occurs within thé temitory of one of the High Contracting Partics. There is
substimtial reasom to think that this language refers specifically to 2 condition of civil WET, OF &
large-scale armed conflict between a State and an armed movement within its pwn terrilory. C

To begin with, Article 3's text strangly supports the inlerpretation that it applics to larpe-
scale conflicts between a State acd an insurgent group. First, the language at the end of Article 3
Em:sthm“[ﬂh:ﬂppﬁﬁkﬁnnuflhﬂpmudingpmvﬁﬁnmshaﬂnntlﬂ'ﬂﬂlhtlegalmmsufth:
Parties to the conflict.” This provision was designed to ensure that a Party that obscrved Article
3 during a civil wwﬂdmtb:ﬁnqhﬂbudmhmpwﬁdﬂw‘m,piﬁmufﬂw'
a5 an adverse party.” Frits Kalshoven, Constraints on the Waging of War 59 (1987). Second,
A:ti:lﬂisintm]jmjmdm“mmﬂdmnﬂjnt...nc:u:ringiurhemrfm}lqrnueafmeﬂigﬁ
Contracting Parties™ (cmphasis added). This limitaion makes perfect sense if the Article

“m:&uhuam:mﬁwwmththquwwmth to refer to
conflicts sach ag the 1937 war berween Ching and Jepen Both sides densed that a state of war existed. See Joyoe AL
C. Gutteridge, The Genewe Comventions of 549, 26 Brit. Y B, k'] L. 254, 20850 (1949,

O s
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applics o civil wars, which are fought primarily or solely within the temitory of a single state,
The Lmitation makes little sense, however, as sppled to a conflict between a State and a
transnational tervorist group, which may operate from different temritorial bases, some of which
might be located in States that are parties to the Conventions and some of which might not be. In
such a case, the Conventions would apply to 2 single armed conflict in some scenes of astion but
not i others — which seems inexplicable,

This interpretation is supported by comroentators. Omne well-known commentary states
that “a non-international armed conflict is distinet from an international armed conflict because
of the legal status of the entities opposing each other: the parties to the conflict arc not sovereign
States, but the government of a single State in conflict with one or more armed factions within its
territory.™! A legal scholar writing in the same year in which the Conventions were proparcd
stated that “a conflict pot of an international character ocourring in the territory of one of the

[ - S —

R -

High Contracting Parties . . . must normally mean a civil war.

Anslysis of the Bickground to the sdaption of the Geneva Conventions in 1949 confifms *

our understanding of common Article 3. It sppears that the draflers of the Conventions had in
mind only the two forms of armed conflict that were regarded as matters of general international
concem at the time: armed conflict between Nation States (subject to Article 2), and large-seale

civil war within a Nation State (subject to Article 3). To understand the context in which the _

Geneva Conventions were drafted, it will be helpful to identify three distingt phases in the
development of the laws of war.

First, the traditional law of war was based on a stark dichotomy between “belligerency”
and “insurgency.” The category of “belligerency™ applied 1o armed conflicts between sovercign
States (unless there was recognition of belligerency in a civil war), while the category of
“insurgency™ applied to armed violence breaking out within the territory of a sovercign State,™
Correspondingly, international law treated the two classes of conflict in different ways. Inter-
state wars were regulated by a body of international legal rules goveming both the conduct of
hostilities and the protection nfnumilxnbatanr.t. By contrast, there were very fow international
rules governing civil unrest, for States prefered to regard internal strife as rebellion; mutiny and
reason coming within the purview of national criminal law, which precluded any possible
;’nhulﬁs:'m by other States.’ This was a “clearly sovereignty-oriented” phase of international
aw. :

" Commentary on the Additiogal Protocols of 8 June 1977 to the Geneva Conventions of 12 Angast 1949, at § 4339
Efmﬂindmetﬂ,ud:.,lﬂ?} - i .
uﬁm;t.:mn.lﬂ.ltm o '

N See Joseph H. Beale, Jr., The Recognition of Cuban Belliperency, 9 Hav, L Rev, 406, 406 ol (1896),

See The Prozeador v. Dutks Tadic (Jurisdicnion of the Tribunal), { Appeals Charnher of the International Crizmina
Trlwmal for the Former Yuogoslavia 1995) (the *ICTY™), 105 LLE 453, 504-05 (E. lamerpacht and C.J.
Crearwood eds., 1997).
¥ Id at 505, ser also Gerald Irving Draper, Reflections on Law and Armed Confliczs 107 (1993) (“Before 1949, in
the abécace of recognized belligmency accarded o the clements opposed to the povanment of 3 State, the law of
War .. . had no application to imternal armed conflicts. . . . International law bad little or nothing & say as to how the
n'n::dnhnllimmnmhﬂbyﬂ:pmmmmwhuhmnmfnﬂﬁﬁnh'dmﬁcjmﬁmmnf
&mﬁﬁm:mmummmmwmirmmimﬂwhr Such conduct was 3 domestic
Rt .
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The secand phasc began as early as the Spamish Civil War (1936-39) and extended
. through the time of the drafting of the Geneva Conventions until relatively receatly. During this
period, State practice began to apply certain pencral principles of humanitarian law beyond the
traditional field of State-to-State conflict to “those internal conflicts that constituted larpe-scale
civil wars.™'® In addition to the Spanish Civil War, events in 1947 during the Civil War between
mcmmmmummmmmmmmmmmmy Common
Article 3, which was prepared during this second phase, was apparently addressed to armed
conflicts akin 10 the Chinese and Spanish civil wars, As one commentator has described it,
Article 3 was designed to restrain governments “in the handling of armed violence directed
against them for the express purpose of secession or at securing a change in the government of 2
State,” but even afler the adoption of the Conventions it remained “uncertain whether [Article 3]
applied to full-scale civil war.™'?

 The third phase represents 2 more complele break than the sccond with the Faditonal
“State-sovereignty-oriented approach” of international law. This approach gives central place to
individual human riphts. As a consequence, it blurs the distinction between international and
interpal armed conflicts, and even that between civil wars and other forms of internal armed
conflict. This approach is well illustrated by the ICTY s decision in Tadie, which appears to take
the view that common Article 3 applies to non-internaticnal armed conflicts of any description, ;
andunnthmt@dtnmnlwmb:ﬂmaﬂht:andmm:gmlgmup hlhm::m:n-pmm___ -
common Article 3 is not just a complement to common Article 2; rather, it is a catch-all that ;
establishes standards for any and all armed :.::m.fhn:ls not included in commeon Article 2."°

" Tadic, 105 IR at 507. Indeed, the events of the Sparmish Civil War, 18 which "both the republican Govermmen:
[of Spain] and third States refused to recopmize the [Nationalist] msurgents us belliperents,” id a1 507, ur'hr
::ﬂmr.dmmmmdzlsuiummmm:urmufﬂuh:mmme N
" See id at 508,

"-i'ttbrrpcr Rq?ﬁnnumhwandlrndﬂunﬁun, Jupra, 11 108.

¥ An imerpretation of comman Article 3 that would spply it to all forms of non-isternational anmed conflict accands
betier with some recent gpproaches to internationa] humanitanian ew. For example, the Commentary on the - -
Additional Protocols of & June 1977 to the Geneva Conventions of 12 Augutt 1949, supra, after first sting in the
text that Arciche 3 Ip]:huwhun“ﬂ!,Emmﬂlim.:ksuum]m:mﬂmmmummdﬁmn:
within its t=mtery,” thereafier suppests, o & foomole, that an armed coaflict oot of an international charscter “may
alsn exiat in which arrmed factiems fight agaiost each other without intervention by the armed forees of the
eatablished government™ Mo §4339 atnl. A il broader mtrrpretation appears to be supported by the language
of the decision of the lorernational Court of Justize (the “TCT™) in Micoragua v, United Siotey — which, it should be -
made clear, the United States refused to s cbﬂﬂdﬁhyﬂﬂhlmg&mmtcwmﬂmﬁﬂ

Article 3 which is comsmon mﬂlfnu:&mnﬂm:unnmurll Aupusi 1949 defines ccrlain
rules to be spplicd i the armed conflicer af a mon-international chorocter. There 15 po doubt that,
in the event of infemational armed conflicts, these rules also copstine & minimon yandstick, in
addition to the more elaborate roles whoch are also to apply to intcrnational conflicts; and they are
rules which m the Court's opmien, reflect what the Cowrt in 1549 called “zlementary
considerations of humaniry,™

Military end FParamilitory Activities In and Apoingt Nicaragua (Micarogua v. United Stases), (Inlemational Coat of
Justice 1586), 76 LLE. 1, 448, 7 218 (E Lawterpacht and CJ. Greenrwood eds | 1988) (emphasis added). The ICTs
lanpunge is probably best read to supgest that all “armed conflicts™ are either miermational or won-intersational, xnd
that if they ure non-mernational, they are governed by common Asticle 3. If that is the correct understanding of the
quoted languape, however, it should be noted that the rmult was mercly staied &5 8 conchuion, without mldng
. acoonml either of the precise languape of Article 3 ar of the background to it sdoption. Mareover, while it was tue
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. Nonctheless, despite this recent trend, we think that such an interpretation of common
Article 3 fails to take jnto account, not only the lanpuage of the provision, but alse its histopeal
conicxt. First, as we have descnibed above, such a readmg is inconsistent with the text of Article
3 itself, which applies only to “armed conflict not of an international character occwrring in the
territory of one of the High Contacting Parties.”™ In conjunction with common Article 2, the text
of Article 3 simply does not reach international conflicts where one of the parties is not a Nation
State. If we were to read the Geneva Conventions as applying to all forms of armed conflict, we
would expect the High Contracting Partics to have used broader lanpuage, which they casily
could have done. To imerpret common Article 3 by expanding its scope well beyond the
meamng bomne by the text 15 effectively to amend the Gepeva Conventions without the approval

of the State Parties to the agreements,

T S — —

Second, as we have discussed, Article 3 was prepared duning a period in which the
traditional, State-centered view of inlcrnational law was still dominant and was only just
beginning to give way to a3 human-rights-based approach. Giving due weight 1o the State:
practice and doctrinal undersianding of the time, it seems o us overwhelmingly likely that an
armed conflict between a Nation Stale and a transpational tegrovist organization, or between a .‘_‘,,.-'
Mation State and a failed State harbonng and supporting a transpational terrorist crgapizabon,
could pot have been within the contemplation of the draflers of common Article 3. These would | ..u!_,.-(
have been simoply unforeseen and, therefore, not provided for. Indeed, it seems to -have been
uncertain even a decade afier the Conventions were signed whether commen Article 3 applied to
armed conflicts that were peither international in character nor civil wars but anti-colonialist
wars of independence such as those i Algenia and Kenya. See Gerald Irviog Draper, The Red

. Cross Conventions 15 (1957). Further, it is telling that in order to address this unforeseen
circumstance, the State Farties 1o the Geneva Conventions did not attempt to distort the terms of
common Article 3 to apply it to cases thet did not fit within its terms. Instead, they drafied two
new protocols (neither of which the United States has ratified) 10 adapt the Conventions to the
conditions of contemporary hostilities.” Accordingly, common Article 3 is best understood not
to apply to such armed conflicts, h

“Third, it appears that in enacting the WCA, Congress did pot understand the scope of
Article 3 to extend beyond civil wars to all other types of internal armed conflict As discussed
in our review of the legislative history, when extending the WCA to cover violations of common ™ -
Article 3, the House apparently understood that it was codifying treaty provisions that “forbid
atrocitics occurring in both civil wars and wars between nations.™' If Congress had embraced a

much broader view of commen Article 3, and hence of 18 U.S.C. § 2441, we would expect both

that one of the conflicts 1o which the 10T was addressing itself — “{i]be confiict betwoen the contras’ forces and those
of the Governmment of Miceagua™ — “was an armed copflics which i3 oot of an mterpational character,™ id, at 448, 7
219, tat conflict was recopnizably a civil war betwees & State and wn yopent group, not a conflict between or
armng violent factions in a territery in whach the State had collspsed. Thiss there is substantial reason to question
Eehﬁ::ﬂunyﬂhlﬂ?’hm:y:uhﬂmmﬂnhﬁd:l

e, g, Protocol Additional to the Geneva Cosventions of 12 August 1949, and Relating to the Protection of
Victions of Internationa] Armed CenfHer (Protocsl ), hae 8, 1977, 1125 UN.T.5, 4; Protocol Additional o the
Geneva Cooveations of 12 Angust 1949, and Relatimg to the Protcction of Victims of Nop-Intrrational Armed
Confliets (Protecol IT), Junc 8, 1977, 1125 UN.T.5. 610. :

. 143 Cong. Rec. FISB65-66 (daily el July 28, 1997) (remaries of Rep, Jenkina).

10




UNNMA G ALl g L R AT, SR A 1y e s
the starutory text and the legislative history to have included some type of clear statement of
. congressional intent. The WCA regulates the manmer in whick the U.S. Armed Forces may
conduct military operations against the enemy; as such, it potentially comes into conflict with the
President's Commander in Chief power under Article 1l of the Constitution. As we have advised
others carlier in this conflict, the Commander in Chicf power gives the President the plenary
authority in determining how best to deploy troops in the feld™ Any congressional effort to° '
restrict presidential authority by subjecting the conduct of the 1S, Ammed Forces to a broad S
comsEracton of the Geneva Convention, one that is nol r borne by jts text, would represent y

& possible_infringement on_presidential discretion to direct the military. We behieve tha
Congress must state explicitly its intention o take the constimtionally dubious step of restricting
the President's plenary power over military operations (including the treatment of prisoners), and
that, unless Congress clearly demonstrates such an intent, the WCA must be read to avoid such
constitutionzl problems. 2 As-Congress has-not signaled.such acleat intenionnthlscassawe
conclude that common Article 3 should not be read to include all forms of nom-international
armed conflict.

It iz clear from the forcgoing that members of ths al Qasda terrorist organization do not
receive the protections of the laws of war. Therefore, neither their detention nor their trial bythe wsse: -« =.
11.5. Armed Forces is subject to the Geneva Conventions (or the WCA).  Three .reasons,
examined in detail below, support this copclusion. First, al Qasda's stafus as a non-State actor
renders it ineligible to claim the protections of the Geneva Conventions. Second, the nature of
the conflict precludes application of common Article 3 of the Geneva Conventions. Third, al
. Qaeda members fail to satisfy the eligibility requirements for treatment as FOWs under GEET‘
Convention IIL : . s

"‘1.-||

"ta
b i

Al Qaeda’s status as & non-State acior renders it ineligible to claim the protections of the
treaties specified by the WCA. Al Qaeda is not a State. 1t is 3 non-governmental terrorist
crganization composed of members fram many nations, with ongoing operations in dozens of
nations. Its members seem umited in following a radical brand of Islam that seeks to aftack
Americans throughout the world. . Nen-governmental organizations cannot be parties to any of
the international agresments here governing the laws of war. Al Qaeda is not cligible to sign the
Geneva Conventions — and cven if it were eligible, it has not done so. Common Article 2, which -
trippers the Geneva Convention provisicns regulating detention conditions and procedures for
trial of POWs, is limited only 1o cases of declared war or armed conflict “between two or more
of the High Contracting Partics.” Al Qacda is pot a High Contracting Party. As a result, the LS.
military’s treatment of al Qaesda members is not governed by the bulk of the Geneva
Conventions, specifically those provisions concerning POWs, Conduct towards eaprured

¥ Memarundum for Timothy E. Flmigan, Depaty Counse] to the President, from Jobm C. Yoo, Deputy Asdetant
Amtowney General, Office of Legal Coumsel, Re: The President's Constinetional Authority fo Comduct Military
deﬂﬂ Terrorirts and Narons Supporting Them (Sept. 25, 2001

F Public Citizen v. Department of Justice, 491 U.S. 440, 466 (1989) (constraing Federal Advisory Committee
Act o avold encroachment on presidentia] power); Athwander v. THA, 297 US, 288, 346-48 (1936) (Brandeis, 1,
concurring) (stating rale of avoidance); Auociation of Am. Physicions & Swrgeons, Ing, v. Clinton, 997 F.2d B94,

. 906-11 (D.C. Cir. 1993) (same).
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members of al Qacda, therefore, also cammot constitute a violation of 18 U.S.C. § 2441(c)(1) or §

. 2441(cX2).

Second, the nature of the conflict precludes application of common Article 3 of the
Geneva Comventions. Al Qaeda is not coversd by common Artcle 3, because the current
conflict is not covered by the Geneva Conventions. As discussed in Part I, the text of Article 3,
when read in hormeny with common Article 2, shows that the Geneva Conventions were
intended 1o cover either a) traditional wars between Nation States (Amicle 2), or nom-
international civil wars (Article 3). Our conflict with al Qaeda docs not fit into either calegory.
The current conflict is not an international war between Nation States, but rather a conflict
between 2 Nation State and a pon-governmental organization. At the same time, the current
conflict is not a civil war under Article 3, because it i a conflict of “an intomational charscter,”
rather than am internal armed conflict between parties contending for control over a govermment
or temritory. Thercfore, the military's trestment of al Qaeda members captured in that confBel 15

= asm
-

¥ ¢ ome difference in the language of the WA mighs be thought to trow some deubt o the sxact manney m which

I.'In'::umﬁmumnﬂym._llﬂgﬂhmfﬂ'mk,ﬂﬂhmﬂlﬂ-hmwﬂm“ﬂﬁm

TV, that the WCA does pot simply incorporate the terms of the trealy itelf, with all of their limsabonds oD o - - -~

application, but instead criminaliees the conduct described by that Cogvention, The argument starts Srom the faet

that there is & texmual difference in the way that the WCA references treaty provisions. Section 244 1(c)(2) defines a3

a war erime conduet ~prokibited” by the relevant sections of the Hague Convention V. By contrast, § 2441 (€)1}

makes a war crime any coaduct that comstimmies 3 “grave breach™ of the Geneva Convenmions, and § 244 1{e)(3)

prohibits conduct “which constifites a viclation” of commen Article 3 of the Geneva Convention. It might be

arpued that this difference indicates that § 2441(cX2) doss not mcorporate the weary into foderal law; mther, it

prokibits the conduct described by the treaty, Section 2441(¢)(3) prohibirs conduct “which constitaes & vislarion of

common Article 37 (emphasis added), and that cas only be conduct which is & weaty violation Likewisc, §

2441(c)1) oaly criminalizes conduct that is & “prave reach” of the Geneva Conventions - which, again, must be 8

mt'_'.rvin]l.ﬂnh%mﬁ,i!ﬂl{:}{!]nﬁgmb::mdmtpp]yzvmwhrulhﬂwﬂmmﬁmw.bfiu

gem Terms, would not  On this interpeenafion. @ #ct could wiolate § 2441(e}2), whether or pot the Hague

Convertion IV spplied to the specific citsation at iasue, T
We do not think that this interpeetation s tenable. To begin with, § 2441(e)) makes clear thal to be a war

arime, conduct must be “prohubited™ by the Hague Convention IV (emphasis sdded). Use of the word “probibited,”

rather than phrases soch as “referred 0™ or “describod” indicaizs tha the traty must, by i owsn operation,

proscribe the conduct st issue, If the Hague Convemtion TV does not inelf 2pply o & cormin conflict, then it cannot

imself proscribe amy comduct undestaken a3 part of that confliet Thus, the most matoral reading of the stamuiory

Linpuage is that an individnal must viclate the Hague Convertion TV in order to violate Section 2441{c)(2). Had

Congress intended broadly to criminalize the rypes of condust proscribed by the relevant Hague Coavention IV

provisions as such, rether than as treaty violitions, it could bave dons so more clearly. Funhermore, the basic

purpose of § 2441 was wo implement, by appropriaie legislation, the Upited States’ treaty obligations. That purpose

would be accomplished by crimimlizing scte that wore alse violatom of cortain key provisions of the Armex o

Hague Comventinn IV, Jt would not be served by criminalizing scts of the kind condemned by thoce provisions,

whether or not they were treaty violations. : A
Nothing in the legislative history supperts the opposite result.  To the conmary, the lepialative history

suppests an entirely different explanation for the minor variations i language between §§ 2441(c)(1) and

2441(c)2). Aa originally coacted, the WCA oiminalized vinlations of the Genevs Cooventions, See Pub. L. No.

104-192, 5 2({a), 110 Stat 2104, § 2401 (1996). .1n signing the ariginal legislation, President Clinton wrped that it be

expanded 1o inchude other serious war crimmes imvolving viclation of the Hague Conventions IV and the Amended

Protocol L See 2 Pub. Papers of William 1. Clinton 1323 (1996). The Expanded War Crimes Act of 1997,

introduced as HLR. 1348 in the 105® Congress, was designed to meet these tequests. Thas, § 244 1(c)(2) was added

. 23 =0 amendment at & later ime, and was 0ol drafied =t the same time and in the same process a8 § 2441(c)(1).
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not lmited either by commen Article 3 of the Geaeva Convenlions or 18 U.g.l:. g 2441(c)3),
. the provision of the WCA incorporating that article.™

Third, al Qaeda members fail to satisfy the eligibility requirements for treatment as
POWs under Geneva Convention Il 1t might be argued that, even though it is not a State party
to the Geneva Convention, al Qaeda could be covered by some protections mm Geneva
Convention I on the teatment of POWs. Article 4{A)(2) of the Geneva Canvention I defines
prisoners of war as including not only captured members of the armed forces of a High
Contracting Party, but also irregular forces such as “[m]embers of other militias and members of
other volunieer corps, including those of organized resistance movements.” Geneva Convention
[T, art. 4. Article 4(A}3) also mecludes as POWs “[m]embers of regular ammed forces who
profess allegiance 1o a government or an authority not recognized by the Detaining Power.” [d.
art. 4{A}3). It might be claimed that the broad terms of these provisions could be stretched to
cover al Qlai: T T e

This view would be mistaken = Article 4 does not expand the application of the:

Convention beyond the circumstances expressly addressed in common Asticles 2 amd 3. Unless

there is a conflict subject to Article 2 or 3 (the Convention's jurisdictional provisions), Article 4

simply docs not apply. As we have argued with respect o Article 3, and shall further argue with

respect to Article 2, the conflict in Afghanistan does pot fall within either Articles 2 or 3, ASR e
result, Article 4 has no application. .In other words, Article 4 cannot be read as an alternative,

and far more expansive, statement of the -application of the Convention. It merely specifies,

whese there is a conflict covered by the Convemtion, who must be accorded POW status,

T

substantive, captured members of al Qacda still would not reccive the protections accorded to

POWs. Anicle 4(A)(2), for example, further requires that the militia or volunteers fulfill the

conditions first established by the Hague Convention TV of 1907 for those who would receive the

protections of the laws of war, Hague Convention IV declares that the “laws, rights and dutics of

war” oaly apply 1o armics, militia, and volunteer corps when they fulfill fouwr conditioms: .
command by responsible individuals, wearing insignia, carrying arms opealy, and obeying the—
laws of war. Hague Convention I'V, Respecting the Laws and Customs of War on Land, Oct. 18,

1907, 36 Stat 2277. Al Qacda members have clearly demonstrated that they will oot follow

these basic requirements of lawful warfare. They have attacked purely civilian targets of no - —
military value; they refused to wear uniform or insigpia or camry arms openly, but instead

hijacked civilian airliners, took bostages, md killed them; they have deliberately tarpeted and

killed thousands of civilians; and they themselves do not obey the laws of war conceming the

protection of the lives of civilians or the means of legitimate combat. Thus, Article 4(AX3) is

. Even if Article 4, however, were considered somehow to be jurisdictional as well as

¥ This understanding is supported by the WCA's legislative history, When extending the WICA. to cover violations
of commen Aricle 3, the House apparently understood that it was eadifying treaty provisions that “forbid strocities
coouTing in both civil wars and wars between sations.” 143 Cong. Rec. HS365-66 (remarks of Rep. Jenkins), The
Senatc alve undersood thar “[t]he inclusion of common erticle 3 of the Geneva Cogventions . . . expreadly allaws
the United States to prosecute war crimes perpetmted in noninternational confhicts, such a: Bosnia and Rwanda ™
143 Cong. Rec. 57544, 57559 (daily od July 16, 1997) (remarks of Sen Leshy). In refoming to Bosua and
Rwanda, both civil wars of 2 non-intcmational character, Senator Leahy sppears to have understood common Article
3 ax covering ouly avil wars as well Thus, Congress apparently beliewed that the WCA would spply oaly
traditional international wars between States, ar purely internal civil wars. .

@ ’
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inapt because al Qaeda do not qualify as “regular armed forces, S mem ?.mtuua] -
. for protection as lawful combatants under the laws of war,

TH. iratian of the Geneva Conventions o the Taliban Militia

Whether the Geneva Conventions apply to the detention and tial of members of the
Taliban militia preseats a more difficult legal question.  Afghenistan has been a party to all four
the Geneva Conventions since September 1956, Some might argue that this requires application
of the Geneva Conventions 1o the present conflict with respect to the Taliban militia, which
would then mgg:r the WCA. This arpument depends, however, on the assumptions that during
the period in which the Taliban miliva was ascendant in Afghanisten, the Tabban was the de
facto government of that nation, that Afghanistan continued 1o have the essential attributes of
statchood, and that Afghanistan mnnnwnd__i._nrgﬂ_ftmdmgas lpm‘rylnfhl:tn:atlezs that its
previous governments had signed. -

We think that all of these assumptions arc disputable, and iodeed false. The weight oft
informed opinion strongly supports the conclusion that, for the period in question, Afghanistan
was a “failed Stare™ whose territory had been largely overnm and held by violence by a militia or
faction rather than by & government. Accordingly, Afghanistan was without the attributes of
statchood necessary 1o coptinuc as a parTy 1o the Geneva Conventions, and the T&h‘hgﬂl}_‘ - -
like al Qaeda, is thercfore not-cotitled to the protections of the Geneva Convenhoons.
Furthermore, there zpp:nrsmb-:suhsmmal evidence that the Taliban was so dominated by al
Qaeda and so complicit in its actions and purposes that the Taliban leadership cannot be
distimpuished from al Qaeda, and accordingly that the Taliban militia canmot stand on a higher
footing under the Geneva Conventions. |

A. Constitutional Authariry

It is clear that, under the Constitution, the Executive has the plepary zuthonty to
_dﬁhmmethal.ﬁ,fgbamslmt.m&dﬂm]mtmmbcmamgsut:mdthmfnmthﬂl -
members of the Taliban militis were and are not protecied by the Geneva Conventions.™ Asan————

initial matter, Article I makes clear that the President is vested with all of the federal executive

power, that hl: “shall be Commander in Chicf,” that he shall appoint, with the advice and consent

™ This 14 mof o maintain that Afghanistn ceased to be 2 State pasty to the Grueva Conventions merely because it
underwent a change of povernment in 1996, after the military successes of Talban, The peneral rule of inermational
law i5 that treaty relations survive a change of government  Ser, eg. 2 Marjoric M. Whitcman, Oigent of
International Law TT1-73 (1963); J.L. Brictly, The Law of Nasions 144-45 (6* ed. 1563); Eleanor €. McDowell, _
Comtemporary Practice of the United Stoter Relating to Internationa! Law, 71 A 1, 1ot'] L. 337 (1977), However, |
although *[u]nder internatiopal law, a change in goverpment alone penerally docs pot alter a state's oblipations to
homior fts treaty comsrdtments . . [a] different aod more difficult qouestion arises . . . when the state jtelf dicealves.”
Yoo, rupra o 1T, at 904, Forbermore, we are nof Suppesting ihat the United States” sosrecopnition of the Taliban s
mwﬂmmhmﬂﬂ:mumvﬂﬂghmnTMmmmmmC‘M‘l‘tﬂﬁnﬂ ;
The general role is that tresties muy still be observed even as 1o State partics, the cumest governments of which bave
been unrecopmred. See New York Chinese TV Programs v. UE. Enterprines, 954 F2d 847 (2d Cir), com. denied,
506 1.5, B27 (1992): see alvo Restatement (Third) of the Foreign Relanions Law of the United Stotey at § 202 cmis.
a, b; Egon Schwelb, The Mucleor Test Ban Treaty and Intermational Low, 58 Am. ], Int'l L. 642, 655 (1964)
{qunﬁn:.thmuﬂPmde:mﬂydeﬁuwnfSnulmkmumﬁmh:mﬂmuuwm
oot £fect recopTition status).
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of the Senate, and receive, ambassadors, and that he “shall have Power, by end with the Adviee = °
. and Consent of the Senate, to make Treaties.” U.S. Const, art. I, § 2, el 2. Congress posscsses
its own specific foreign affairs powers, primarily those of declaning war, raising and funding the
military, and regulating intermetional commerce, While Article I, § 1 of the Constitution grants
the President an undefined executive power, Article I, § 1 limits Congress to *[a]ll legislative
Powers herein granted” in the rest of Article .

From the very beginmings of the Republic, this constitutional arrmppement has been
understood to grant the President plenary control over the conduct of foreign relations. As
Secretary of State Thomas Jefferson observed during the first Washinpton Administration: “The
constitution has divided the powers of govamnment into thres branches [and] . . | kas declared that
‘the executlive powers shall be vested in the President,” submitting only spucial articles of it to &
negative. by the sepate™  Dupe o this structure, Jefferson continued, [t]he transaction of
business with foreign nations is Executive altogether. It belengs then to the bead of that .
department, excepf as to s ,,Edmum of it as are specially submitted to the Senate. Emepnam
are to be construed strictly, In defending President Wa.shmgmlu. nul.hnnt}r to issuc 'the *
Neutrality Proclamation, Alexander Hamilton came to the same interpretation of the President’s
foreign affairs powers. According to Hamilton, Article II “ought . . . 10 be considered as
intended . . . to specify and regulate the principal articles ireplied in lhr.- daﬁmuun of Executive
Power; leaving the rest to flow from the general grant of that power.™” As future Chicf ToStCE .o pupme - - -
John Marshall famously declared a few years later, *The President is the sole organ of the nation
in its external relations, and its sole representative with foreign nations. . . . The [executive]
department . . . is entrusted with the whole foreign intercourse of the naton. . ¥ Given the
. agreement nf.T:ﬂ“mm Hamilton, and Marchall, it has not been difficult for the e:mumr: branch

consistently to assert the President's plenary. amhmq,rm foreipn affairs ever since,

L) 'll.' F

On the few occasions where it has a.ddn-.ssnd the question, the Supreme Court has lent its
approval to the executive branch's broad powers in the field of foreign affairs. Responsibility for
the conduct of foreign affairs and for pmt:::unls the national security are, as the Supreme Court
has observed, “‘central" Presidential domaine™" The President’s constitutional primacy flows
from both his unique position in the constitutiopal structurs, and from- the spu;l;ﬁ: grants of
authority in Article II that make the President both the Chief Executive of the nation and the
Commander in Chief™ Due to the President’s constitutionally superior position, l.hmﬂupr:m:
Court has consistently “recognized ‘the generally accepted view that foreign p-u-]u:;.r [15] the = -
provinee and responsibility of the Executive,”™" This forsign affairs power is independent of
Congress: it is “the very delicate, plenary and exclusive power of the President as sole organ of

¥ Thomas Jeffersoe, Opinion on the Powers q.l"ﬂu Senate Respecting Diplomatic Appoinmmenty (17903, rq:nm.r:dn R
16;11: Papers of Thomas Jefferson 378 (Tulian P, Boyd ed., 1961).
at 379,
? Alexander Hamilion, Pacificus No. | (1793), reprinted in 15 The Popers of Alexander Hamifton 33, 39 (Harold C.
etal eds, 1965),
10 Anmals of Cong. 613-14 (1200).
""Hm-bwv Fitzperald 457 US, 300, $120.19 (1982).
“Hh:mr Fizgperald, 437 U5, T31, 749-30 (1982}
I Department of the Navy v. Epan, 484 1.5, 518, 529 (1938 (quoting Haip v. Agee, 453 U.5, 280, 293-94 (1981))..
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the federal govermment in the field of interpational relations - a power which does not requireas
. a basis for its exercise an act -:nl‘l':.u::n|:|.,p|=':;v..!..":"'l

Part of the President's plenary power over the conduet of the Nation's foreign relations is
the interpretation of treaties and of international law. Interpretation of international law includes
the determination whether a temritory has the necessary political structure to qualify as a Nation
State for puwposes of beaty implementation In Clark v. Allen, 331 U.S. 503 (1947), for
cxarmple, the Supreme Court considered whether a 1923 treaty with Germany continued to exist
after the defeat, occupation and partition of Germany by the victorious World War [T Allies. The
Court rejected the argument that the treaty “must be held to have failed to survive the [Second
World War], since Germany, as a result of its defeat and the ion by the Allies, has ccased
to exist as an independent natiopal or international community,™’ ' Instead, the Court held that
“the question whether a stale is in 2 position 1o perform its treaty obligstions is essentially a
political question.  Terlinden v. Ames, 184 ULS, 270, 288 [(1902)]. We find no evidence that the
pobitical departments have considered the collapse and surrender of Germeny as putting an end to
such provisions of the treaty as survived the outbreak of the war or the obligations of either party”
in respect to them,™*

Thus, Clerk demonsirates the Supreme Court's sanction for the Executive’s constitutional
authority to decide the “political question”™ whether Germany had ceased to exist LWL T ————
State and, if so, whether the 1923 treaty with Germany had become inoperative.  Equally; here,
the executive branch should conclude that Afghanistan was not “in a position to perform its
treaty oblipations™ because it lacked, at least throughout the Taliban's mscendancy, all the
clements of statehood. If the Executive made such a determination, the Geneva Conventions
. would be inoperative as to Afghanistan until it was in a position to perform its Convention
duties. The federal courts would not review such political questions, but instead would defer 1o
the decision of the Executive. e

B Stones as a Failed State B

— _There are ample grounds that demonstrate that Afghanistan was a I:.il.:d.-stm:i 1||1d.|=d,
the findings of the State and Defease Departments, of forcign leaders, and of expert opinion
overwhelmingly support such a conclusion. '

- -

International law recognizes many situations in which there may be a teitory that has no
“State”™ A variety of situations can answer to this description”  Of chief relevance here 13 the -

: United States v. Curtiss-Wripht Export Corp., 299 ULS. 304, 320 (1934).
id ar514. L ol : = we
hfi;mtﬂimﬁiltﬁm%ﬂm‘ﬁghhn'rmnﬂ:unmlpnﬁqqummm-ﬂth ' -
ﬁqurmm} : .
Tt 1= entirely pogsible in international law for & tvitery (even a populated ooe) 1o be without any State. In the
Weaiern Sahara Case, Advisory Opimion, 1975 LCJ. 12 (Advisory Opimicn May 22, 1975), the General Assernhly
requesied the IC) to decide the question whether the Westrmn Sahara af the time of Spanish colenization was &
territory belonging 10 0o one. The question would bave had no meaning unless there eould be Stteless territory
without @ Sate. See DJ. Huris, Carer and Materialy on Futernational Law 113 (1991)  The Tremakei,
‘bomeland” crested for the Xhosa people by the Republic of Sooth Africa in 1976, was alss & temitory met
otermatioally recoguized as & Swate. See id af 110-11.
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category of the “failed State” The case of Somalia in 1992, at the tme of the United
. intervention, provides & clear cxample of this catepory.

A “failed Staie” is penerally characterized by the collapse or near-collapse of State
authority. Such collapse is characterized by the inability of central aunthorities to maintain
povernment institutions, ensure law and onder or engage in pormal dealings with other
povernments, and by the prevalence of violence that destebilizes civil society and the economy.
The Exccutive can readily find that at the outset of this conflict, when the country was largely in
the hands of the Taliban mlitia, there was no Ametioning central government in Afghanistan that
was capable of providiog the most basic services to the Afghan population, of suppressing
cndemic intenal wviolence, -or of maintaining normal relations with other governments.
Afghanistan, conscquently, was without the status of a State for purposes of treaty law, and the
Taliban militia could not have qualified as the de facto povernment of Afghanistan. Rather, the
Taliban militia would have had the states only of a violent faction or movement contending wlth
other factions for control of that cn-u.uh-:.r

.....

prE

Wl: want to make clear that this ﬂﬂ:_lﬂl: does pot have access to all of the facts related 10
the activities of the Taliban militia and al Qaeda in Afghanistan. Nonetheless, the available facts
in the public record support our conclusion that Afghamistan was a failed state — including facts .
that pre-existed the military reversals suffered by the Taliban militia and the formation gfithe, g - .
new transitional government pursuant to the Bonn agreement Indeed, the departments best
positioned o make such a defermination appear to have reached that conclusion some time ago.
Serretary of Defense Domald Rumsfeld, for example, declared at a November 2, 2001 press
conference that the “Taliban is not a government. The government of Afghanistan does not cxist
. today. The Taliban m:v-r-:wasagw:mmmt as such. It was a fmcr.:.uthn country that is not
substantially weakened — in many cases cloistered away from the peaple,™ I
The State D:p::t:mmuhasmk:umc same view. Near the start of the conflict, ﬂmﬂm;u
of South Asian Affairs found that “[t]here is no ﬁ.tnmnnmg central government [in Afghanistan].
The country is divided among Gghting fatnans - The Taliban [is] a redical Islamic movement
[that] occupies about 90% nfﬂwmuﬂu} - . :

Prominent authorities and l:xpmx on Afghan affairs agree that Afghanistan w:u'. a failed
State. As one leading scholar of imemational law has written, “[t]he most dramatic examples of
the decline in state authority can be found in countrics where government and civil order have
\'m'u.ul];f disappeared. Recent examples are Liberia, Somalia, and Afghanistan  The term “failed
states” has come to be used for these cases and others like them ™ Lakhdar Brahimi, the United
Nations mediator in Afghanistan and a former Algerian Forcign Minister, described Mghmm

Em-ew}r Rmrdn' .I-d'dm Avoilability en Rowe w0 Moscow (Nov. I, .2001), :ﬂihhl: at . o
Iz {wizited Mo, §, 2001).

Eﬂﬂﬂfm”"‘“(ﬁﬁﬂhﬂ 2001}, lmhhlﬂﬂwmmﬁnﬂnﬂ_ﬂﬂumm
I3, 2001), prepared by the Burean of South Acian Affiirs  See afro Reuters AlertMet - - Afghanittan, Country
Profiles (“There sre no suste-comstinied srmed forees, It is not poasible to show bow ground fmres” equipemnest has
hmﬂvﬂ:ﬂlﬂm;ﬂ:diﬁhﬂﬁﬁmﬂ,lﬁﬁﬂbhﬂﬂgﬂw_wmm
countryprofiles’] 52478 Pversion=1 (visited Mo, 1, 2001).

“Oscar Schachter, ﬂlrﬂndm:qfﬂchm-&ﬂuﬂdh!nfhunnuﬁrfmmﬂm 3-Eﬂn1nn..T

. Tranzmarl L. 7, 18 {1997}
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under the Taliban as a “failed state which looks like an infected wound™ ¥ Tony Blair, the e T
. Minister of Great Britain, on a visit to that country this month, declared that “Afghanistan has
been a failed state for too long and the whole world has paid the price.™

Traditional legal analysis also makes clear that Afphanistan was a failed State during the
period of the Taliban militis’s existence, A State has failed when centralized govemnmental |
authonty has almost completely collapsed, no central authorities are capable of maintaining
government mstitutions or cnsuring law and order, and violence has destabilized civil society and
the economy.® A failed State will not satisfy some or all of the three traditional tests for
“statchood™ under international law:

1) Does the entity have a defined territory and population?

By -

on under the contiol of 15 owh povernment?™ — -

" 1i) Are the territory/pop

iii) Does the mn;gmgageinmmm capacity o engage in formal relations o7
with other States?

In another version of the traditional formulation, the State Department has identified four tests
for “starchood™: L . _
: e = L N T T, )
PR . W —

i} Does the entity have cffective control over a clearly defined territory and
population? '

. E}hﬂ:mmurganizuigu@emmmm.admjﬂmﬁmufﬂumﬁmm? e aaas

i<
I

! Abeed Rashid, Taliban: Militsnt [ubam, Oil & Fundsmenratism in Cental Asia 207 (2001,
“ Philip Webater, Blair s mission io Kobud, in The Tomes of Londan (Jen. §, 2002), 2002 WL 4171996, -

referred to as “failed States” or 'Etots sans govwernmement " Duaniel Thures, The foiled Stare ond [nternational
Low, International Review of the Red Cross Mo, 836 (Deec. 31, 1999, available ot htipoifamow icre orp/enpireview
(visited Oct. 22, 2001). Somewhar differext tests have bees used for determining whether a Stte has “failed® Firsy,
the ot salient characteristic of a *failed Stte” seems to be the disappearance of & “eestral governmegt ™ Yorsm
Dinsicin, The Thirteenth Waldemar A, Solf Lecture in [niernational Larw, 166 MIL L Rev, 93, 103 (2000}, see also
&d. (All that resmains is 2 multiplicity of growgs. of rrepular combatants fighting each other.™). Closely related 1o
this 1es1, but perbaps somewhst broader, is the definition of a “failed Stis™ a1 3 jftuation white the povermment i

central poverning authorities cease to exist or exist anly in limited areas.” Rush Gardoa, Growing Consritutions, 1
U. Pa 1. Comst L. 528, 533-34 (1999). Professor Thorer distinguithes theee elements {respectively, terriwrial
political and finctional) said o charscterize & “failed State™: 1} failed Sttes undergo s “mmplosion rarther than an
n_mlnlmﬂﬂi::nmﬂwmudhﬁm&r,m:ﬁ:htmﬁmuﬂdumxnﬁqﬂﬂmnmmm:&
”ﬂﬁwﬂpﬂm‘hhﬂw“whﬂhﬂnuhmmﬂ:ﬁughwmmdnf
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m) Does the entity have the capacity to act effectively 1o conduet forcign relations
. and to fulfill international obligations?

iv) Has the international community recognized the entity?*?

Based on these factors, we conclude that Afghanistan under the Taliban militia was in a
condition of “statelesspess,” and therefore was not a High Contracting Party o the Geneva
Conventions for at least that period of time. The condition of having an organized governmental |
administration was plainly pot met. Indeed, there are good reasons to doubt whether amy of the ' -
conditions was met.

First, even before the outset of the conflict with the United States, the Taliban milida did
not have effective control over 2 clearly defined territory and population. Even before the United
States air strikes begen, at least ten percent of the country, and the population within those areas,
was governed by the Northern Alliance. Ah:geputnfthaﬁighmpﬂpulnummrmmlm
has consisted of refugees: as of June, 2001, there were an estimated 2,000,000 Mghmmﬁ;guﬁ
in Pakistan, and as of December, 2000, an estimated 1,500,000 were in Iran* These figures
demonstrate that a significant segment of the Afghan population was never under the control of
the Taliban militia. It is unclear how stronp was the hold of the Taliban militia before the
conflict, in light of the rapid military successes of the Northern Alliance in just a few wecks,

L TRl T i,

Indeed, the facts appear to show that Afghanistan appears to have been divided between
different tribal and warring factions, rather than by any central state as such  As we have noted,
the State Department has found that Afghanistan was pot under the copirol of a central

. government, but was instead divided azmeng different warlords and cthnic groups. The Taliban
mulitia in essence represented only an :L’im:aﬂy?ashmamuv:mm, a “tribal mjhnﬂ,_“’“'lha.t.dtd
pot command the allegiance of ether major ethnic groups in Afghanistan and that was. apparently
unable to suppress endemic violence in the country. As a prominent writer on the Taliban militia
wrote well before the curremt conflict began, “[e]ven if [the Taliban] were to conquer r.h.-: nr.:rn.h_ 1t
would not bring stability, only continuing gucrrilla war by the non-Pashtuns, but this time from

bases in Central Asia and Iran which would further destabilize the region ™ e

Second, again even before the United States air strikes and the successes ufﬂl:ﬂﬂﬂhﬂn

Alliance, an organized governmental administration did not exist in Afphanistan, cnn.: EHWH m D -
the Taliban eencluded that the country had

nmndmnmu:mblnmmmwhm:mt:m:smnlsnmﬂyudﬁmyﬂ ..
- The cntire Afghan population has been displaced, not nnc:hutma:u:.ru.m.:smr:r

Th:phy::cﬂdmumnfmmmmﬂ mhmcﬂrﬁdmnfth:htﬁ

twentieth century. . Thm;smsmblmnfnnmﬁ-asmmuu that cam sustain

:Eltmwn? C. McDowell, Conterparary Practice of the United States Relating to Intematineal Law, 71 Am. J. Int
(LF7T).

h-mwmmnqpmspuﬁm, War Againnt Terror, wvailable at frp(twesw cop comySPECTALS200]/
Indeconoimiipee.map htrml (visited Nov. 1, 2001). mMmlmmﬂmwm
htﬂnmﬂm‘mﬂli?{mmiinmﬂfghnSMHm}.

Gmdau_mmulls R

I “ Rashid, spra, a1 213,
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society — even at the lowest common denominater of poverty. . ECoDOmY;: ¢ - frleah sl
. lsI.blm:i:hulnthﬂﬁsunhngmlmnughbumwnhﬂhcﬂﬂ‘ldﬂmdihcmugghng aed
nfdmgsmdwupnm.mdmmgthnnmth:prm . - Complex

relationships of power and authority built op over centuries bave broken down
completely. Mo siogle group or leader has the legitimacy to reunite the couniry.
Rather than a national idestity or kinship-tribal-based idemtines, territorial
regional identities have become paramount. . . . [TThe Taliban refuse to define the
Afghan state they want lo constitule and rule over, largely because they have no
idea what they want. The lack of a central authority, stale organizations, 2
methodology for command and control and mechanisms which can reflect some
level of popular participation . . . make it impossible for many Afghans 1o accept
the Taliban or for the outside world to recognize a Taliban government. . .. No

-.warlard faction has ever felt Ils-:!f_rl.‘sgﬂnsihln for the civilian population, but the
Taliban are incapable of carrying oul even the minimum uf developmerial woTk T g
because they believe that Islam w_'ﬂ‘t t:l:t. care of everyone.”

Another expert reached similar conclusions:

Afghanistan today has become a violent society, bereft of political institutions that
function correctly and an cconomy that functions at all 'When thiy is goupled APp——
with the destruction of population and the physical infrastructure. . ., it bcmn}F
clear that Afghanistan is 2 country on the edge of collapse, or at least profound
transformation. . . . With the Taliban, Thl:n: are few meaningful gnummmul

. structures and ].tl‘l]t that actually functions. ™

=

The Statc Diepartment also came to such conclusions, In testimony early in October Eﬂﬂl before
the Sepate Forcign Relations Gﬂmmﬂ‘[nr.'s Subcommitiee on Near East and South .ﬁ.s:.m Affairs,
Assistant Secretary of State for Suulh Asian Affairs Christina Rocca explained that:

[{]wenty-two years of conflict have steadily devastated [Afghanistan], d:&'a‘uynd : '
its Ph]"S:IL‘-H] and political infrastructure, shattered its institutions, and wrecked its — .
socio-economic fabric. . . . The Taliban bave shown no desire to provide even 'I:_I:El:

most rudimentary h:al'rh,' education, and other social services expected of any |

povernment. Inslud,m:j-havcchm:umdwm:ﬂm:rmummmmwu I -
on the Afghan people, and exporting instability to their neighbors.® |

Rather than performing nommal povernment functions, the Taliban miliba cxhibited the
charecteristics of a criminal gang. The United Natons Security Council found that the Taliban
militia extracted massive profits from illegal drug trafficking w Afghamistan md subsidized
terrorism from those revenues.™ :

-

""'H al 207-08, 212-13,

* Goodson, supra, xt 103-04; 115. i
1 United States Diepartment of $tate, Intrrmationa] Information Programs, Rocca Blomes Taliban for Humanitarian
Disaster  in Afghanistan (O 10, 2001},  svallable  at  popufieewowoosiofo state gov/
repional/nea/sa sia/s fphanfe/ 01 Oroca bt {visited Oct. 19, 2001,

USee UN. Seomity Comncl Resohufion 1333 (2000), available st fuipelwww yale edn/lswwehiavalon!
. 114 13 (finding that “the Taliban benefis diroctly fom the cultivation of illicxt opium. by
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. Third, the Taliban militia was unable to conduct pormal forciga relazions or to fulfil its
international legal obligations. Indeed, the public record shows that the Taliban militia had

become so subject 1o the domination and control of al Qecda that it could not pursue independent
policies with respect to the outside world™ Publicly known facts demanstrate that the Taliban -
was unwilling snd perhape unable to obey its intemational obligations and o conduct normal
diplomatic relations. Thus, the Taliban has consistently refused 1o comply with United Nations -
Security Council Resolutions 1333 (2000) and 1267 (1999), which called an it to surrender
Dsmab-inIﬂmmju:ﬁummmkccmuuﬁmmawetmﬂ:imhuminﬂghmmmﬂ
Those resolutions also called on all States 1o deny permission for aireraft 1o take off or to land if
m:yw“uwnednrmlndh}rﬂrfmthtT:Hhmmdtuﬁm:ﬁmdsandmhn'umum
owned or controlled by the Taliban. The Taliban also reportedly refused or was unable o . -
extradilc bin Laden at the request of Saudi Arabia in Septomber, 1998, despite close relations © -
between the EaudLgnvcnm:m and itself. As a result, the Saudi government expelled the e ———
chargé d affaires.™ The Taliban's continuing role in sheltering and supperting those believed o . .
be responsible for the terrorist attacks of Scptember 11, 2001 placed it in clear breach of
international law, which required it to prevent the use of its territory as a launching pad for
attacks against another Nation .

107* Cong. (2001) (testimeny of William Bach Director, Office of Asia, Africa, Europe, NIS Programs, Buresn of
Imtcreanemal Narcotics and Law Enforcement Affain, Department of Stale; testimony of Asa -Hutchinses,
Administrator, Drug, Enforeement Adminismration, LL5. Department of Justice). “The beroin explosion coanating
froan Adphanistan is now afferting the politics and econowmics of the entire repion, It is erippling socictics, dirmrting
ﬁ:uﬂuﬁuuh&uﬂyhﬂhmtﬂmdmﬁuimmuﬁu which 13 of odds with the ever increasing
poverty of the population.™ Raskid, supra, az 129; see alro Goodson, supea, at 101-03; Peter Tomsen, Untying the
Afghan Knot, 25 WTR Fletcher F. Worlkd A 17, 18 (2001} [ Afghanistan is now the werld's largest producer of
opium ™). kran is estimated to have & many as three million drug addicts, larpely as & result of Taliban's
'n;w]vmminlhﬁugmd:. Rashid, supra, a1 121, 203, s arma
") See. eg. =2 U, Targems Bound by Faze,” The Washingion Fost st AZ2 (Nov. 14, 2001) (“According to Thomas
Mmmh&ﬁmu&ﬁmﬂMMMimwm.hiﬁmﬁghﬂm
MmMm;thdmmmmtmmﬂduﬁmhum&uﬂmmimuTﬂﬂnnmwn_
comvincing them that they were at the bead of & world-wide lulamic recaissance. ‘Al Qeeda ended up hijackinga
large part of the Taliban movement,” be said, noting that [Taliban supreme relipious leader Mehammed] Cmar and
Hulldmm*vm.vuj'ﬁgh‘b}-I?ﬂi.‘}:"ﬂiulﬂmﬁuﬂlﬁfwhﬁlﬂuﬂ??lrFFmthmFﬂ.Hn.!_nl{Nw.
E.'J. 2001 ) {reperting ¢laims by former Taliban officlal of al Creda’s cormuption of Taliben officials), .
UN. Security Council Resalution 1333 “strongly condema[ed]” the Talibas for the “sheliering asd training of
terrorists and [the] plenning of terrorist acts,” and “deplor{ed] the fact that the Taliben continues to provide a safe
tnmmﬂmﬁulﬂmmmmwhimmdulhmtunc{-wdnithhhnnnupmuunnﬂnrmmhh:
WMTMMNMMWM-MMMWWW
terronist operations * UM, Security Council Resahmion 1214, § 13 (1993} enjoimed the Taliban to siep providing &
sanchunry and training for terrocists ULN. Security Council Resohmion 1267, 912 (1999), stated that the Tallban's
failure to comply with the Coumedl's 1998 demand constinated o threat to the peace, See Sean D. Murphy, Efforts to
ﬂbﬂhﬁ:ﬁﬁydﬂmﬂuﬂhlﬂm,ﬂﬂml.Mme. .
*See Yossef Bodansky, Bin Loden: The Man Whe Deelared Far on Americg 301-02 (2001). et
”MRMF.M.WMWL&L&:@FFW“HWmhFWH Trade. Center and
Pentagen Atiacks, available =t hinpfpriat law pitt edu/fornmmew i34 hem (visited Oct. 25, 2001) (“If . (as has been
. ﬁmwhmnﬂmm}mmﬁwmmmum York and Washimpten,
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Fourth, the Taliban militia was not recognized as the legitimate government of
Afghanistan by the United States or by any member of the international commusity except
Palustan. Neither the United States nor the United Nations ever recognized that the Taliban
militia were a government. The only two other States that had maintained diplomatic relangns ;.
with it before the current conflict began (Saudi Arabia and the United Arsb Emirates) soon
scvered them.” Even Pakistan had withdrawn its recognition before the end of hostilitics
between the United States and the Taliban forces, This universal refusal to recognize the Taliban . -
militia as a government demonstrates that other nations and the United Nations copcur in our R
Jjudgment that the Taliban militia was po government and that Afghanistan had ceased io opcrate
as a Nation State. -

-ied P
=
H

JF
= EALERm iy

-.Basgd on the forepoing we conclude that the evidence suppors the conclusion that
Afghanistan, when largely controlled by the Taliban, fmled some. mnd porfigps all; of 1he T
ordinary tests of statchood. Mor do we think that the military successes of the United States and
the Northem Alliance change that outcamé. “Afghanistan was stateless for the relevant pericg of 2
the conflict, even if after the Borm Agrecment it becomes a State recognized by the United
Nations, the United States, and most other nations ™ If Afghanistan was in a condition of
Blatelessness during the time of the conflict, the Taliban militia could not have been considered a
Eoverument that was also a High Contracting Party to the Geneva Copventions, | |

r--fq--anhm'.-uwn oo s

The conclusion that members of the Taliban militia are not entitled to the protections
accorded to POWs under the .Geneva Conventions reccives further support from .other
argumnents. As we have already suggested, there is substantial evidence that the Taliban and al
Qacda were so closely intertwined that the Taliban cannot be regarded as. an independent actor,
and therefore cannot stand on a higher footing under the Geneva Conventions than al Casda
Mullah Mohammed Omar, the spiritual leader of the Taliban, appears to have been particularly
susceptible to the more sophisticated leadership of al Qasda, who “introduced him to, the world

mrE

Afghanistin s i breach of ity state respensibility 1o tike reasonable measures W prevend it kernitory from being
used 0 bwmch atacks againgt other stutes mu:ums:mmdm:ﬂiuﬂmh:vt:hplri;mmmhh
M:hﬁmf:mﬁmiﬂh;pﬁh&ﬂuyhhlaﬂmudﬁhﬂmﬂlm. If the Taliban elects to join
iwm%hinhdm,i,m,hmuiihwﬁumm“];mabaw.a{mhﬂkm:n,jmm@nﬂ&gd
ﬁﬂ?mﬂmemliiﬂm,I,Mlem1_j;_y (19949), Hr i) R

e A I-Wi af h rﬂhl E’I'Fr. 30' I{ﬂ]. avai q.-. - - - -"'-1_ —— . —
ipcliware s today, conynewe/world/2 001 Ahetaiban hi (visited Oct 19, 2001). Indecd, Pakistan hdl been the

nnl:mhﬁmmwmmmmmunmﬂmmjmﬁhmmmum'm:t
Hmmmmmwwmmpmummw:hmam
See  “Talban  wcties  move o hastape ploy."  Aug. B, 2001, oavailable a1
baap:/fwracw janes comiregional_pewatia pacificmewy5id§id010808__1_n shrml (visited Oct. 19, 2001). © *
thhumﬂﬁnlﬂn-tlh:ﬂwmﬂhﬂﬁﬂhmﬂhhwhﬁlﬁnumwﬂfmm
h@nﬁ':mmﬂmmﬁrhﬂmmmﬁ@ywumw.
mmumsm,dﬂmmﬂhﬂmaﬂm“m&gh;mnrﬁm
United Matiomns Security Council Resehution 1378, 1 1 (2001), available & hitpy/ieeww
mvalon'sept_ | JAmsecres  1378hem (visited Nov. 19, 2001}, expressed “srong suppon for the efforts of the
mmwmm:mmmmmﬂmhﬂnmmrmur-ﬁw
[r:n:phnhl-:ﬂ-ud]u::lhuidj']{lﬁlmin;thaithUmdeujmﬂhuquhylmmlmhhwppmﬁngM:hn
&hﬁmmbmhnmmmm;mmmmmmmmmﬂ:mgﬂm}.~m
phhmﬁhﬁmdmﬂmhﬁm,wﬂﬁuﬂmu\mdmumm:,hrh;mighmi:ulh'Im
did not bave 3 governmes af that Hme, .

e -
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of Isleamic radicalism, global jihad and hatred of the United States,” who excrcised great religiohs )

¥

and ideological influence over him, and who furnished him with personal favors such 2s & bomb-
proof house in Kandahar.™ In particular, Omar, who was bom into poverty, and was, virtually "
uneducated, seems to have worked closely with Osama bin Laden, who shared with Omar a :
vision of an intemational Islamic revalution. ™ - LAECRL

[
ik

<y A

Al Qaeda also provided substantial material assistance to the Taliban militia It made
large sums available to Taliban leaders, and supplied them with “a steady stream of guerrills
fighters to assist the Taliban in their continuing battles with the Northern Alliance.™ Because
the Taliban was not equipped to maintain control over Afghanistan in the face of ammed
opposition from other factions, the Taliban became increusingly dependent on the money,
weapons, recruits, and well-trained soldiers provided to it by al Qaeda Al Qaeda in tum
depended on the Taliban to provide it with bases for training camps and a refuge from the United
States. Ower the course of his dealings with it, bin Laden “pumped tens of millions of dollars
into the Taliban, provided it with his most clite Arab fghting forces, and intcgrated his Qasds
network into key portfolios within the Taliban govemment. . ., [T]be two [movements] bad Toog'
since melded together as one, through money, combat, and a shared radical interpretation of
Islam.™?  Further, both because al Qaeda was capable of mustering more formidable military
forces than the Taliban at any given point, and because failure to protect bin Laden would have
cost the Taliban the support of radical Islamists, it may well have been, impassille. Jarethcn gy -+ - - -
Taliban to sumender bin Laden as directed by the United Nations, even if it had been willing to
do.** In any eveat, by continuing to harbor bin Ladcn and al Qaeda and to assist them in material
ways, the Taliban became complicit in its terrorist acts. Taking all these facts ints account,

. together with other non-public information that may be available to the Executive, we think it

B e e ad
r

fair to characterize the Taliban militia as functionally intertwined with al Qaeda, and therefore on
the same footing as al Qaeda under the Geneva Conventions.
. Implications Under the VTR - :
Whether based on the view that Afghanistan was a failed State r::lrnnﬂ:-uvi:w".th_h

Taliban was fimctiopally indistinguishable from al Qacda, the view that Afghanistan had ceased
10 be a party o the Geneva Conventions has two immediate ramifications, First, .common
Article 2 — and thus most of the substance of the Geneva Conventions — would not apply to’ the
members of the Taliban militia, because that provision only spplics to international wars between
two State Parties to the Conventions. Sccond, even common Article 3's basic standars would

not apply. This would be so, not only because the current conflict is not 3 non-international
conflict subject o Article 3, but also because common Article 3 eoncemns only a nom-
miernational conflict that cccurs “in the termitory of one of the High Contracting. Parties”

- '
L=

:Hmrf.tq:b:u,fmpmmfﬂim:Iaifumrfmda,m{}inh:mdMnM]{‘Dm.l,im:.]'.: L 2K L *
Ind:ud.'[hntmpmrtpnu{whinhhﬂﬂubmdnﬂnd}'ﬂultd:u:hnufbhl:ﬂnmhiﬂmﬁwﬂl

drughier of Crmar married bin Laden, . IO T

" Michael Dobbs and Vernon Loch, supra note 53, ST
Mictae! Kranith and Indim AR. Lakslomanan, Parteers in Jihad Bin Loden Tier to Taliban: Hew Odd

Aﬂmwa‘mi.ﬂmhrmhhmﬂmmnﬁhh{mmmm},zmrwr.asrjn.FL This article comrnina

expecially detailed information about the close Linkages between the two movernenrs and their keaders, - ..
Pmﬂtﬁ]mm&th:lﬁmuh,ﬂhl.mhﬂ&fnpﬁ;m:npprmﬂumdiﬂnfhndr:ﬂ}lmmhglﬁtw

I dissident won't eliminate his threat, i Newsweek (Sept. 14, 2001), 2001 WL 74] 38958,
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[nnp:a.m aﬂ:?nd} If Afghanistan \:'.l.ﬁnnnt a Ehjigh‘mmmmm

conflict, then a non-internatenal conflict within its territory does not fall within the terms of
Aricle 3.

Wehnw:unmdemdtheargumuﬂfhat.ﬂmdnmmn:lmhﬂddunngmcpnwd
when Afghanistan was largely under the Taliban's contrel (and thus in a condition of '
statelessness), they have coased to hold in Light of the Boon Agrecment. Afghanistan now has
an intcrnationally recopnized povernment, and on that basis 1t might be argoed that it has
resurned its stamus as a High Contracting Party under the Geneva Conventions. It could then be
argued that the protections of those Conventions — including the protections for prisoners of war
— now clothe the Taliban militia, even if they did not during the Taliban's ascendancy.

This reasoming would be mistaken First, even ﬁﬁfghnumannwhuarungnmnd ot

government, it does not Recessarily Tollow THAL 115 SLAtUs a9 @ party (0 (e Conveatons s Hee

completely restored. Afphanistan stll may pot be in a posiion to fulfill its Convention ...

responsibilities, and thus should not yet be accorded party stams under the Conventions.™ Thus*
even though Germany had some form of government when the Supreme Court decided Clark w.
Allen in l!i'i'i'j', the Court declared that whether Germany was “io a position to perform its treaty
obligations™ was a political question, meaning that it remained open for the President 1o decide
whether the treaty with Genmany was in effect. We expect that the courts would properly
recognize that it rests solely within the President’s constitutional authority to delermm: wht'{h
Afghanistan has vel retwned to the status of 2 state party to the Conventions. o

Second, the jurisdictional provisions of the Conventions {common Articles 2 and 3) still
remain inapplicable to the conflict between the United States and the Taliban militia. This is.the
case even assuming that, with the substantial cessation of that conflict, the status of Afghmstm
a5 a party 1o the Conventions has besp I'l:ﬁll;ll‘:d. Article 2 states that the Convention shall apply
1o all cases of declared war or other armed conflict between the High Contracting Partics. But
there was no war or armed conflict between the United States and Afphanistan during the period
before the Bonn Agreement if Afghanistan was stateless at that ime. Nor, of course, is there a
siate of war or anmed conflict betwesn the United States and Afphanistan new. Likewise, Article
3 states that certain basic standards shall apply in the case of “an armed conflict not of an
international character occurring in the teritory of onc of the High Contracting Parties.”.. The
most natural reading of this provision is that the conflict must have occurred in the u:mmt]! uf a
State that was a High Contracting Party at the fime of the conflict. So understood, ﬂ.ﬂli:l: 3
would not apply to the conflict with the Taliban®  Because the jurisdictional provisions remain
inapplicable even if Afghanistan’s status as & Convention party has been restored, Taliban
prisoners remain outside the protections of the Conventions. As a result, they do mot, fur
example, fall under the definition of “prisoners of war” in Geneva Convention IT1, art. 4.

o |

“ As one expert on Afphanistan bas recently noted, *Afghanistan hasn't really had a credible ceatral povernment

snce 1973, when the ing wes ousted. | ., They have been out of practice at secing themselves as having a central

authority of some kind * an“’hﬂ:hw:tﬂ..d]ﬁnl:n the Hills, in LS Mews & H"prqﬁdﬂwfm:.:.l? EEH:I-I}

2001 WL 30366330 (quoting Thomas Gomtiere of the University of Nebraska-Omaba),

§ 3US msl4
hﬂ'ﬂﬂmuﬂhﬂm%MHnmﬂmmﬁhmm:ﬂtmﬂﬂmmuuudw-uuf

an itermational characier,
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Furthermore, even zpart from the question whether Afghametan was ar mmll EH |,|H !"l ™~

state, there are specific reasons why Geneva Convention I00, relating to POWSs, would not apply '
to L‘-ipll:lrr.':d Taliban muliva. First, Article 4 of Geneva Coovention Il enumerates particular
categories of persons who are entitled to POW status. In our judgment, Taliban captives do not
fall within any of these categories, including that of Article #(A)(3), “Membeys of regular agmed | - ¢ )
forces who profess allegiance to a government or an authority not recognized by the Detaining . -ﬂ; i
Power.," As we have dizcussed, the United Nations and almost all members of r.'l:l.l: world ? o
community, including the United States, refused to recognize the Taliban m:']utu. as- the” -
govemment of Afghanistan. Of the handful of States that did recognize jt; all mn‘Pa.'nmn' ﬁ-& ce T
withdrew their recognition soon after the start of the conflict, and Paldstan Jater followed suit '
Thus, the Taliban camnot even be considered “a government n:mthnntf“maﬂfurpmpm::.nf i
this provision, since 0o other state in the world viewed the Taliban militia a¢ qualifying as one. -«
According the Taliban militia the status of the armed forces of a government, even when no
other country in the world considered it as such, would be tantamount to allowing any polGeal " ™
or violent movement to sunply declare itself o be a povermment  Enjoyment of the rights and
duties of a soversign state should not be 5o casily accorded as by self-identification. Poan

Second, even if a political group or movement could be considered to be “a government
or authonity” within the meaning of Article 4(A)3), that group or movement would l'mrl: to
demonstrate that it considered itself bound by Geneva Convention ITI in order to be in & po
to claim the Convention's benefits.  Your Department, however, informs us lh.nt lh-_: T Libs
militia failed to confirm its acceptance of the Geneva Conventions, did not fulfill its nhhgau-uns,
and it did not act consistently with the most fundamental obligations of the laws of War,. such.as
the prohibition on using civilians to shield military forces. T

.l

ﬂﬂ- "n.-— "

Third, even if the Taliban :cmsn:h:md themselves to be a party to Geneva Ennvr.phnn l]I.
- or even if they had stated puhh:l:.r that they would comply with that Convention's provisions 05 and
in fact did so, Taliban captives would still have to meet other requircments of Article 4,10, b:
entitled 10 POW status. For example, Article 4(A)(3) coly covers “[m]embers of -"I!gm!'ﬂ-r _grmgﬁ‘
SJorces™ (emphasis added). The Taliban militia, it seems, cannot be $o characterized. To
Article 4{AX2) accords POW status lnpmmwhuar:nutmr:gma umcdl]m::s-i.e.
“[m]embers of other militias and members of other voluntary corps, including those l:rfurgnm.md
resistance movements.” Nevertheless, Article 4 makes clear that these mmbaunu arc only
afforded FOW status if they meet certain conditions, including “that of being cnrnmnudnd by — -
person ru:rp:rnsa'b]: for his subordinates ™ “that ufhavmg a fixed distinctive sign recognizable at a
distmee,” and “that of conducting, their operations in sccordance with the laws and customs of
war.” Your Department advises us that the Taliban militia’s command structure probably did not
mm the first of these requirements; that the evidence strongly indicates that the raqum:mmt ofa
distinctive uniform was not met; aqnd that the requirement of conducting operations in a.nc.nrdanm:
with the law and customs of armed conflict was not met. Accordingly, wcﬂunkﬂul;'l'a.libm
captives do not qualify for POW status cither as :nmlbers of regular armed forces or as "= ™
combatants of other kinds covered by the Convestion.”

irtorical Application of th 1 1
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We conclude by addressing a point of considerable’sigmiicance: ¥ [ 5y, CITC
provisions of the Geneva and Hague Conventions do not apply i the curpent con
Taliban militia as @ legal requirement is by no means Lo say that the pr&&ﬂqﬁfuﬂ%_gﬁ- % . ;
armed conflict cannot be applied ar a matter of U.S. Government policy. "The President as’ Boan !
Commander in Chief can determine as a marter of his judgment for the tﬁ;lmtplqufﬁ_#h o
P the military campaign that the policy of the United States will be to enforce customary standards’ <4
: of the law of war against the Taliban and to punish any transgressions against those standards, . |
; Thus, for example, even though Geneva Convention I may ot apply, the United States may’ }¥ il
deem it a violation of the laws and usages of war for Taliban troops to torture any American '
prsoncrs whom they may bappen to seize. The U.S. military thus could prosecute Taliban
. militiamen for war crimes for engaging in such conduct® A decision to apply the principles of
; the Geneva Conventions or of others laws of war as a matter of policy, not law, would be fully .
5 consistent with the past practice of the United States. S Ty :

T TEEE T e B —— g ] 6 ST

United States practice in post-1949 cooflicts reveals several instances in which our . .. -
military forces have applicd the Genevd ‘Conventions as a matter of policy, without-
acknowledging any legal oblipation o do so. Thesec cascs include the Wars in EKorea and
Victnam and the interventions in Panama and Somalia.

Korga. The Korcan War broke out on June 25, 1950, before any of the Igﬁim' State —

I parties to the conflict (including the United States) had ratified the: Geneva Comventions. P® %
| Nonetheless, General Douglas MacArthur, the United Nations Commander jn Korca, said that '
' his forees would comply with the principles of the Geneva Conventions, including those relating

to POWs. MacArthur stated: “My present instructions arc to abide by the bumanitarian

principles of the 1949 Geneva Copventions, particularly common Article three. In addition, 1

have directed the forces under my command 10 abide by the detailed provisions of the posoner-

of-war convention, since I have the means at my disposal to assurc compliance with this

convention by all concerned and have fully eccredited the ICRC delegates umrﬂmgl]r: PR

Viet Nam.—The United States through the State Department took the position that the
~Geneva Convention I indisputably applies to the armed confliet in Viet Nam,” and therefore B

that “American military personnel captured in the course of that armed conflict are entitled to be

treated as prisoners of war,”" We understand from the Defensc Dicpartment that our military

torces, as a matter of policy, decided at some point in the conflict to accord POW treatment (but -- -

nol necessarily POW status) 1o Viet Cong members, despite the fact that they often did' not meet

the criteria for that status (set forth in Geneva Convention IIL art. 4), eg, by nof wearing

uniforms or any other fixed distinctive signs visible at a distance,

“mmmmﬂmmwmnﬂumw&yﬂMUmMMmmmm -
mmmtmmuhﬂmmmmmymmhw_mmm "'."
offenders for violatens. As explained above, the President is not bowund to follow these stxnclards by law, bot oy
derest the wrmed forces to adbere to them as & matter of policy. T

Quoted in Joseph P. Bialke, Usnited Mations Peace Operstions: Applicable Mozms and the Application of the Law
ETMMEHH.LRH.I.ELIHLIDDI}. fe R

Entidlement of American Military Personnel Held by North Viet-Nem 1o Treatment az Prisoners of War Under che
Geneve Comvention of 1949 Relative to the Treatment of Prisoners of War, July 13, 1964, reprinted in Joka Nostoo
Moore, Law and the Fndo-Ching War 635, 639 (1972).
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Pangmg. The United States” intervention in Panama on December 2081 Y54 femie Rt Yp
. request and invitation of Panama's legitimately elected President, Guillermo Endara?’ - The 1
United States had never recognized General Mafivel Noriega, the commander of the Panamanian
Deiense Force, as Panama's legitimate ruler. Thus, m the view of the executive branch, the
conflict was between the Government of Panama assisted by the United States on the oné side |
and insurgent forces loyal to General Noriega on the other. It was not an international araied” {: &
conflict between the United States and Panama, another State.  Accordingly, it was not, in the ‘27"
executive’s judgment, an imomational armed conflict poverned by common Article 2 of the *i
: Geneva Conventions.™ Nonetheless, we understand that, as 2 matter of policy, all persons = #
| captured or detained by the United States in the intervention — including civilians and members - |
| of paramilitary forees as well as members of the Panamamizn Defense Foree — weTe .'_'."-Eﬂ]'ﬁd -l
| consistently with the Geneva Convention I, until their precise status under that Convention was |, ;

determined. A 1990 letter o the Attomey General from the Legal Adviser to:the;Staie ] 5. -

Department said that “[iJt should be crmphasized that The decision 't exteod Fasit ' -
i protections to such persons was based on strong policy considerations,. and.was not necessarily, wegy © 5
based on any conclusion that the United States was obligated to do so as a manter of law,™” Tere
I

Interventions in Somalia, Haitl and Bosnia. There was considerable facrual uncertainry
whether the United Nations Operation in Somalia in late 1992 and early 1993 rose to the level of
&n “armed conflict” that could be subject to common Article 3 of the EﬂE‘-:l_Fﬂl]‘r'l:ﬂtl:Eﬂ.i! -
| particularly after the United Nations Task Force abandoned its previously neutcal Tole and took  Mgr~" =" =%

! military action against a Semali warlord, General Aideed. Similar questions have arisen in other

| peace operations, including those in Haiti and Bosnia It appears that the US. military has
decided, a5 a matier of policy, to. conduct operations in such circumstances as if the Geneva
. Conventions applied, regardiess of whether there is any legal requirement o do so, The ULS.
|
|

" See United Siares v. Noriega, 117 F3d 1206, 1211 (11% Cir. 1997), cort. demiad, 523 U.S. 1040 (1598), -

™ See Jan E. Aldyiiewicz and Geoffrey 5. Com, Authority o Court-Marrial Non-LLS Military Personnel for

Ferigus Viclations of Internarional Humonierion Law Committed During Inverrel Armed Conflict, 167 Mil. L. Rev.

T4, TT 2.6 (2001). In United Siates v. Noriega, 308 F. Supp. 751, 794 (5. Fla. 1992), the district court held that
r———the United States’ intervension in Panums in Late 1989 was an international armed conflict wmder {common) Articke 2
| of the Geneva Coavention [T, and that Geaeral Noriega was egtitled to POW status. To the extent that the holding
EE T A ep— o determine whether & coaflict is betworn the United States sod mnother "Smx®
hether the other party is 3 "Staie” o nof, we disagree with it By asiuming the
T T Uiied ] od conflict with Ponama — mther than with insrgent
_ fﬂfﬁﬂiﬂmh:ﬂﬁmigﬁunlh:ruuph:dndkﬁﬁmuﬁwmufmhmmmtimfﬂ'n':iuiﬂ}r
; usimrped the recognition powes, & constitutionsl autharity reserved to the President. The power to determine whether
i 4 foreign povernment is to be accorded recognition, and the related powss to determine whether a condition of
: stalelesmess exists in 3 particulsr country, oe exclusively executive See, eg., Baker v. Carr, 369 U5, 186, 212
| (1962) ([Rlecogaition of foreign govermments 3o swongly defics jodicial weament that withou! executive
: mﬁﬂnlfwﬁpmhh:bndlﬂinpﬁmnfwhmm“hnhnndﬁn;.'---.'siuﬂuim
recopution of belliporency abroad is an executive responsibility, . . .7) (citation aminted); Kennett v. Chambers, 55
US. (14 How.) 38, 50-51 (1852) ("TT]be question whether [the Republic of] Texas [while in rebellion agaimst
Hm!hﬂdﬂrhdmtnﬂmthmhnmn:nh&:pndmmu;nstquuﬁanﬁmm:drpum-nrg;r ¥ -
i poveanment exclusvely which is charped with owr foreign relations. And until the period when that department

recogaized if as an independent state, the judicial tribumals . . . were bound to consider . . . Texas as a part of the

Mexican termitory.”); Mingtai Fire & Marine Ins. Co. v. United Parcel Service, 177 F.3d 1142, 1145 (9* Cir)

(*TT}be Supreme Court bas repeatedly beld that the Constitution comznits to the Exscutive branch alone the authority
: % recoguize, and to withdraw recognition from, foreign regimes 7). cert. denied, 528 U.S. 951 (1999). ek . aemm

Lettzr for the Hon Richard L. Thomburgh, Attaroey General, from Abmsham D. Sofaer, Legal Adviser, State

. Dicpartment at 2 (Tan, 31, 1990). ;
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Army Operational Law Handbook, afier noting that “[i]n peace: ol H hou
Somalia, Haiti, and Bosnia, the question frequently arises whether the [law of war] legally SR
. applies,” states that it is “the positian of the US, UN and NATO that their forces will apply the
*principles and spirit’ of the [law of waz] in these operations,”™ o TR

S
\ k S SRt
. ' ISeL AT - 11 7 S P
E_ Suspension of The Geneva Conventions as to Afrhanistan’ A ot i
o Ol _l-l.....l o 11 _-_ . |.'i"'
¥ L '

: K ..r-_ﬁl._'.'- ._._r!-.: 1..'.'.._

Even if Afghanistan under the Taliban were not deemed to have 'b-cg:a,fmlnd%ﬂ‘:
President could still regard the Geneva Conventions as tempararily ing. thi r---*m.; Hoped
i T b By

military action. As a constitutional matter, the President has the power to eonsider performance

of some or all of the obligations of the United States under the Conventions suspended.. Such a
decision could be based on the finding that Afghanistan lacked the capacity.to fulfil] its freaty,
obligations or (if supparted by the facts) on the finding that Afghsnistan was in material breach -
of its ohligations. T T T ——

. . a ;-H'"ll_ P #
As the Nation's representative in foreign affairs, the President has a variety” oft
constitutional powers with respect 1o treaties, including the powers to suspend them, withhold
perfermence of them, contravene them or terminate them. The treaty power is fundamentally an
executive power established in Asticle I of the Constitution, and therefore pOWEr over teaty
matters after advice and consent by the Senate are within the President’s plenary authority., We -
have recently treated these questions in detail, and rely upon that advice here . - or eomen i Y -

] \ i
- e

The counts have ofien acknowledged the President's constitutional powers with n t 1o
reaties. Thus, it has long been accepted that the President may determine whether a treaty has
lapsed because a foreign State has gained or lost its independence, or because it bas undergone
other changes in sovereignty,™ Nonperformance of a particular treaty obligation may, in the
President's judgment, justify withholding performance of one of the United States’ treaty
obligations, or contravening the treaty.” Further, the President may regard a treaty as suspended
for several reasons. For example, he may determine that “the conditions .csscntial to [the

Sy

treaty’s] continued cffectivensss oo longer pertain ™™ The President may also determine. that a

. L]

™ Quoted in Bialke, rupra, at 6. -
" See Memorandum for Jobn Bellinger, I, Senior Associate Counsel and Legal Adviser 1o the National Secuzity
Emm:ﬂ,ﬁthntmE.?m,quuymﬂ:umhmyG:ﬂdﬁﬁ::nIh:ﬂCmmml..udmbml.l}:hh:m}' A
Special Coungel, Office of Legal Counsel, Re: Awthority of the President to Suspend Certain Provisions of the ABM
Treaty (Nov. 15, 2001); see alro Memorandum for William Howard Taft, IV, Legal Adviser, Departmen: of State,
ﬁmlbhn?m,mpqmnwyﬁmﬁﬂﬁuqfupjmﬂrﬁuﬁnﬁ Conrtinutional
iﬂ.ﬁm‘uwﬂlﬂu&w Treaties from the Senate (Ang. 24, 2001 R
See Keanetr, 55 U5, at 4748, 51; Terlinden, 184 US, at 285; Sercop, 109 F3d a1 171 (collecting cases).
MH@mmhimmmmmm:mwhm{mmm}ﬂu
Fresident to determine whether the pre-existing treaty of albance with the King of France remained o effect ' The
Pﬁiﬂ:mﬁmﬁnﬂmhuﬂ,*iﬂﬂﬂMtnrjﬂ;hz,in'ﬂ:nun[lknﬁhﬁmnfﬁmmhn_
foreign Coustry, whether the new rulers are competent organs of the Natiozal Will and cught to be recognised ar ™ -
h?l.'a'hndwhtiﬂﬂt;rlhﬂmd:nﬂfﬂhﬂhﬂnmd:ﬂﬁnmmdnn:hmﬁmlhurilhinwh:thnpuwnf‘
EAVERE, OPCTALion of Dot (0 such teaty* Alexander Humiltne, Pocificus Mo, 1 (1793), reprinted in 15 The Papers of
-Ii;kmnda*ﬂmﬁmismlmmlﬂﬂﬂmnudmlml O
See Taylor v. Morton, 23 F, Cas. 784, 787 (C.C.D. Muass. 1855) (No. 13,799) (Curtia, Circuis Justice), gff"d &7
ULS. (2 Black) 481 (1862), : R
™ See International Load Line Comvention, 40 Op. Ar'y Gen, 119,124 (1941). Changed conditians have provided a
bazis on which Preaidents have suspended treaties in the past. For exarple, in 1939, President Franklin Rootevelt
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matenal breach of a treary by a foreign government has rendered luuq.r v ere by
but void, as 1o that govarmment.™ R i

S e PR e e e T
.‘I‘E"ﬂ".tr_ﬂhﬁby:ﬂ,w

The President could justifiably exercise his constimtional treatics by’
regarding the Geneva Conventions as suspended in relation to Afghamistan The basis forsucha” '
determination would be a finding that under the Taliban militia, Afghanistan commifted”grave s E.’k
violations of international law and maintained close relationships with imemmational ‘Jerrorist |G
organizations such as al Qaeda, which have attacked wholly civilian targets by surprise attack- ok die
As a result, Afphanistan under the Taliban could be held 1o have violated basic humanitarian  ~
duties under the Geneva Conventions and other norms of miernational law. Nopperformance of
such basic duties could be taken to have demonstrated that Afphanistan could not be trusted to
perform its commitments under the Conventions during the current conflict® After the conflict,
the President determine that rwlgtions wadsr he Gensya Conventions with Afghanistan had been
restored, once an Afghan governument that was willing and able 10 execute the country's treaty
obligations was sccurcly established. Furthermore, if evidence of other material breaches of the
Cenventions by Afghanistan existed, that evidence could also fumnish a basis for the Preside -
decide 1o suspend performance of the United States' Convention obligations. A decision o
regard the Geneva Conventions as suspended would not, of course, copstitute a “denunciation” |
of the Conventions, for which procedures are prescribed in the Conventions.” The President -
need not regard the Conventions as suspended in their entirety, but only in PHLE ST L e ]

ratilatale

fusprnded the aperation of the London Naval Treaty of 1936, “Ihe war in Europe had cawsed several comtracting .3
qumtuuﬁ-,fwﬁ:nbmmﬁuﬂmhpmu'hk to limit Baval armaenents. The notice of
termmation was therefore prounded oo chanped ciroumstisess ®  David Gray Adler, The Constinwrion &nd the
Termination of Trecties, 187 {1986), e

" See. eg. Chariton v, Kelly, 229 US. 447, 473 (1913); Escobedo v. United Starer, 623 F2d 1098, 1106 (5* Ciz.),

cert. denied, 449 U5, 1036 (1980). T e
"l:npmﬁblnfmﬁ:?rﬁiduﬂunupmd:mﬂﬂlmﬂutﬂyummhtw:ﬂnf'd::pi!'ﬁulnlbt'iﬁtr;h
1986, he United States suwspeaded the performance of it ohlipations wade the Security Treaty (ANZUS Pact),
TLAS 2493, 3 UST. 3420, entered o foree April 29, 1952, as to New Zealand bt mot as to Australis - See
Marian Nash (Leich), | Cumulative Digest of United Stntes Practice in Infernational Law 9811988 ut 127881,
“-S'-E-r.zg.,ﬁmvl{hnﬂ:ﬁum.utul ﬁ:nﬂmﬂnflmwuﬁﬁiﬁmhw_ﬂj
lermination of ooe. mkmyauwmmmnmhmmm.w
mﬁngﬂxwm:mmmalmhﬂmﬂbrmtﬁmd&mpﬁuwhmm Morcover, at least in the
United States, suspension of & weaty can be reversed by unilateral executive sction, whereas termsnation, which .. ‘-
mwnm.mmhhm:mwvzurmmmﬁmmhmmmm

o & mEw treaty in osder 10 be undone. Fee Oliver 1. Lissitryn, Treanes and Chamged Circumstances (Rebur Sic
Smﬁbuﬂ_61Mn-l-lnl'lL5'95.S'M{Hﬁﬁr‘hhdiﬁﬂhmmhuw:ﬁghIMaummwuldmgm

dangers than a right of terminstion ™). - Foo
“hmlﬂ:epuﬁll:uspmimufﬁwmﬂlm{qmm&mmmﬁu'mm

Fuspention) i recognized s peromsaible under temational law. Asticle 50 of the Viesns Convention explicitly

permits the suspension of & reaty “in whole or in part™ “[Ulnder both tresty Inw and poo-forcible reprizal law ss o
'bui;ﬁ:rrupun.-.-iv:mpuhﬂh:hh:mpuﬂmmrh@ymﬁﬂmmmmumu‘H..u.. -
agreement a3 a whale, in coptrast, for cxamople, with meaty withdrawal elayges * Jobn Nortes Moare, Enhancing

Compliance Frith mmﬁhwdh'ngwkmﬂﬂr.inw.J.m'lLul,HI{IHﬂ Althouph nespension
dmmh:mrmﬁmhramdmmsmmuﬂmmhw,“mnntlwugnfpr
Fﬂdﬂfwmp:ﬂh;:muuuqhumtmﬁuxﬂfﬂ:muﬂ:nﬁupmmdhh Thms, we can
mwhﬂﬁrwu&thddmnﬁgh:upmdhﬂﬂn&m:ﬁQunmﬂ-TnM'

bat ot a2 1 its rank apd file members. However, the President could achieve the sxme oitcome by suspending the
ﬂmmwhhaﬁﬂ.&tﬂiwyhmwmmhu:mnfphmmﬁmmmru@u

leadership from the coverage of this policy. S
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Although the United States has never, (o our knowladge, suspended any p:uvlﬁmﬂf l.'tt;=, u !
Geneva Conventions, it is significant that on at least two cccasions since 1949 — the Korean War |
and the Persian Gulf War — its practice has deviated from the clear requirements of Article 118 -
of Geneva Convention Il That Article prescribes the mandatory repatriation of POWs after the fewo
cessation of a covered conflict™ Althouph on both occasions the POWs ﬁq&u:lvr-s:_'spug'm_alﬁ"?ﬁ:ﬁf?
avoid repatriation, Geneva Convention IIT provides that a POW may “in-no circumstances ]"3:?_:1_‘
TENQURGCE in part or in entirety” the right w repatriation.  Morcover, the pegotiating history of the iy e
Convention reveals that a proposal to make POW repatriation voluntary was considéred-and i~
rejected, in large part on the ground that it would werk to the detriment of the. POWs.™ oy
Consequently, withholding of repatristion, even with the consemt of the POWSs, represented’'a

deviation from the Convention's strict norms. i T e "'i :
B+ s R i

_________ o L _ i I e = W A
Korea. The Korean War broke out on June 25, T I€ any o major] ;

partics o the conflict (including the United States) bad ratified the- Geneva- ConventionSsamy s o
Nonctheless, the principle of repatriation of POWSs had long been rooted in treaty and customiary? -
international law, including Article 20 of the Armmex 1o Hague Convention TV, which states that
“[a]fter the conclusion of peace, the repatristion of prisoners of war shall be carried out as
quickly as possible.”™ Large numbers of Chinese and North Korean POWs held by the United
Nations did not wish to be repatriated, however, and special visions for them (and for a small .
number of United Nations POWs in Communist hands) wmpmma.du under the Agmu't::c'; %ﬁtﬂ" Y e ~
27, 1953. “To supervise the repatriation, the anmistice created a Neuwal Nations epatriatior
Commission, composed of representatives from Sweden, Switzerland, Poland, Czechoslovakia,
and India. Within sixty days of signing the Armistice, prisoners who desired repatriation were. i
be directly repatriated in groups to the side to which they belonged at the time of tb::;ﬂr.:a;:nug.
Those prisoners not so repatriated were to be released 1o the Neutral Nations Reopatriation
Commission . . . for further disposition.™"* Altogether approximately 23,000 POWs refused
Tepatriation. The majority (not quite 22,000) cventually went to Taiwan. Lt
The Persian Gulf War. Al the cessation of hostilities in the Persian Gulf War, some -
13,418 Iragi POWs held by Allied forces were unwilling to be repatriated for foar of suffering
punishment from their government for having surendered.  Notwithstanding the repatriation
mandate of Geneva Convention ITI, the United States and its Allies executed an agrecment with
T LBt
PP St T -

Do

! Asticle 118 states in redevans part
Prisoners of war shall be released and repatriated withous delay after the cessation of active hostilities.

In the abeence of stipulations o the above effeet in any agreement canchuded betwoen the Partics to the
mﬂﬁﬂﬁ:&wuﬂzmﬁmﬂhmﬂjﬁu,wﬁﬂﬂmymhmuﬂnﬁhmw .
Pmtﬂ:h]]imdidhhﬁ:hmdmaﬂhmtd;hylphnnflup-hhﬁmhmdmwhp:hHPhhﬂ
down in the foregoing paragraph, o
:-‘Em Howard 5. Levic, The Korean Armistice Agroement and Jir Aftermoth, 41 Naval L. Rev. 115, 125-27(1993).
See genevally 3 Charles Cheney Hyde, Internanonal Law Chigfly ax Interpreted and Applied by the United States,
674 a2 1856-59 (2d ed. 1945), :
David M. Morriss, From War i Peace: A Study of Cease-Fire Agreements and the Evolving Role of the United
..?'_lil'ﬂnn-m' .ai;ﬁ-"ﬂ.l.lnl'll-, BO1, 883 (1996]).
Id ar B85,
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F. Sutpension Under International Law R

Although the United States may delermine cither that Afghanistan 'was: te-that-*
could not be considered a party to the Geneva mna“m_mwicﬁrﬁ
should etherwise be regarded as suspended under the present circumstances-there remaims the?. 35
-n:].l.mm:l|:|g1.:-'.=s'IJ.i:mwhmltu:r:Il;.l:l:'-l:v|;1.s.-.l||:|:|'J:|mu:1:|::f:]:i.'ivn't.'.m.lh:l]:lu:!h'ﬂlm:'.lIﬂi\:lﬂ‘rﬂ-l!:lfr ipternatiogal:La
We emphasize that the resolution of that question, however, 'M_Jp;f#ﬂﬁgun
constitutional issues, or on the application of the WCA. Rather, these issues-
consideration as a means of justifying the actons of the United Smé-,ﬁ.ﬁ L'I:.c_?__uﬂu_d_._'
intemational politics. While a close question, we believe that the better view is that, ' certain’ 3

-l L

circumstances, countries can suspend the Geneva Conventions cosistemty with—irrenmariomal al -
law. . EEEE IECR L e P
R s

International law has long recognized that the material breach of a treaty can be grounds
for the party injured by the breach to terminate or withdraw from the treaty.® Under customary
mternational law, the general rule is that breach of a multilateral treaty by-a State Party justifies
the suspension of that treaty with regard 1o that State, “A material breach of a multilateral :
by one of the parties entitles . . ..[a] party specially affected by the. breach (o, VOKE-IT G5 4 LHaw =
ground for suspending the operation of the treary in whole or in part in the relations betwesn
itself and the defaulting State.”™  Assuming that Afghanistan could have been found to be in
matcrial breach for having violated “a provision essential 1o the accomplishment of the object or
purpose of the [Geneva Conventions],” suspension of the Conventions would have been
justified ® : . T L ety 1R
¥ cee it LEmAEel CAEmTOg
We pole, however, that these general rules authorizing suspension Mdo not .apply, 1o

provisions relating to the protection of the human person contained in treatics of a humanitarian

character, in particular to provisions prohibiting any form of reprisals against persons protected ~

St o

by such treaties.™™  Although the United States is not a party to the Vienna Convention, some
WLl nd

" e id 193] & o633, i LI
"l gemeral, of course, » decision by a State not to discharpe its teaty chlipations, even when effective 2ia matter
of domestic kaw, does not necessanily releve it of possible imonational liahiliry for non-perfirmance, Ser generally
WRMIMWLE&&MC&“MH{&I.M.. 201 LS. 138, 160 (1934)

Sex Legal Consequences for States of the Continued Presence of Stuth Africa in Namibia (South West Africa)
Mateithrtanding Secwurity Council Resolution 274, 1971 LCJ. 16, 47 § 9% {Advisory Opinien hae 21, 1971}
(boldicg # to be & “general principle of law that & right of termination an account of breach ruat be prenzmed to
exist m respect of all teatics, except as regards provisions relating to the protection of the buman person contsined
@ tratics of a bomasitarian character. ... . The silence of 3 eary s 1o the existence of such a right cannot be
iy a3 implying the exclusion of & right which bas ifs source ourside of the wreaty, m peneral intemational ™™ -

™ Vienna Coovention on Treatics art. 60(Z)b).
-_“Hn‘l‘.ﬂ{l}. I [ —
P4d art 60(5). mvmmmmmwmmmmdwmﬂu
mhwmﬂhmpmimhmmhlhu:h It does pot squarely address the case in which suspensios i based,
Aot ou particulsr bresches by a party, but by the party's diappearance as a State or on it § ity to perform its
ke CUAPPCATARCE 23 8 2 s CEpaAnly

LY
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lower courts have said thar the Cnnv:nhm: embodies r:usu:u 1

mumbcmgudadu“uﬁﬁ:sufnhwmnitm'im L‘-hnra::tl:r,"mnnfﬁfwhn!.g ' :

thulhzﬂmwathuvmuummmupnm“ﬂmﬂghamsunandmm 10 Fep 0
suspended, might put the United States in breach of customary ml,-::nahnml'hi?’ﬁ (o & 5 f j i
s :w.mﬁscaﬁﬁ’ ash
In addition, the Geneva Conventions could ﬂ::-:u:.s:lv:s 'I:: read tn v.:.-f-::ﬁg .
Common Articls 1 plndgmﬂm}hﬁzﬂnnmgpmmmm“dmm for he. i-. s
present Convention in all circumsiances” (amnphasis added). Some commentators argue that T.hu
provision should be read to bar any State party from refusing to enforce their provisions, oo
matter the conduct of its advasarics. In other words, the duty arpnfnmmc.e is ahmlutn:m:l
docs not depend wpon reciprocal performance by other State pﬂI‘I:It:S Under this- ippmal;l‘.s, L‘p:—- E;: R
substantive terms of the Geneva Conventions could never be suspende
would always be illegal under international law. s et A e g 8
e
i This understanding of the Vienna and G-:um Conventions cannol be comrect.  There is
nnn textual provision in the Geneva Conventions that clearly pmh:"l:r:fs temporary suspension. The

drafiers included a provision that appears to preclude State parties from agreeing 1o a.'usul-r: cach
other of violations.” They also inclpded careful procedures [nr the tormination %

agreements by individual State parties, including a provision that requires E.e“’lain';
of a treaty, if that termination were to oceur during a conflict, until the cnd q_:n.fth: v:.unﬂ:.qL Y:;.

al the same time, the drafiers of the Conventions did not address suspension at all,m:n;lnghhdt qﬂ

et nE

. has been a possible option since at least the cighteenth cemtury.” ﬁppl:m].g the, canon of

" wanE

interpretation expressio uning est exclusio alfernes, that the inclusion ::lf onec 1hl.|:|g Jmp'l.ms the
exclusion of the other, we should presume that the State parties did not intend to ]:rnn]udr.
suspension. Indeed, if the drafters and ratifiers of the Geneva Conventions believed the treaties
could not be suspended, while allowing for withdrawal and denunciation, they could h.:nr:: .1:.1.1:] 50
explicitly and E:I:Il}"mtht text. _ o _.. iz .

The text of the Conventions also makes it implausible to claim thar aff chligations
impased by the Geneva Conventions are absolute and that nnn-pu‘fmmam i5 never excusable,
To begin with, the Conventions themselves distinguish “prave™ breaches fmrn nth:rsﬂ_'l'.thgr
further provide that “[n}o High Contracting Party shall be allowed 1o absolve itsclf . ... of any---— - —
liability incurred by itself . . . in respect of [grave] breaches.™'™ If all of the ubljgannns mpuﬁnd

™ Fujirtru L1d, v. Federal Express n::nrp.,lﬂ F3d 423,433 (24 Cu.), cot. denied, 122 5, C Il.'.l-ﬁ-{ll;l;ll} Mmu,
supra, ot B91-92 {guoting 1971 rhun:n:byﬁm::mjrurmu William P, Rogers and IEE&m.mnn]rhj.' Du.-pu.ﬂ.':,-
;—jﬂtll'.lﬂ*nmﬂn'r? Mochary).
Ser S [an Sinclaiz, The Fieans Comveniion an the Low of Treasies 191 (2d od. 1984) (cxplaiming intent and scope
of reference to *hurmandrian® treatics). Indeed, when the drafiers of the Vienna Cosvention sdded paragraph St “
h'ﬁ'l:l‘:'ﬁﬂ' the Gezeva Conventions were spesifically mentioned 5 coming within it See Harris, rupra 219, 21 T97.
-FH.-tg.,D!‘tpﬂ The Red Croar Convensions, rupra, at §; aﬂ!ﬂhﬁﬂﬂlﬁr}'dﬂﬂfarmfmﬂyﬂmﬂ Fa.m.d'
h:ﬁutﬂﬁnﬂ'uzwﬂﬁt.uwv Unized Simtet), '.'ELL.'R.-:H! 1230, MERIE
Elt.t.t Geneva Convention I arc 131, . " v W '
™ See, e g, id. ant. 142 PR
" See Sinclatr, npra, at 192. R
. mﬁm:ﬂf:mmw ar 148,

e
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by the Conventions !w_== absolute " R L e e T £ :

“grave” breaches from others, or to provide explicily that no party could :
lisbility for grave breaches. Furthermore, although specific provisions of the Conventions rule, 73"
out “reprisals” of particular kinds,"®' they do not rule out reprisals as such' “Thus, Article 13 of .
Geneva Convention III, while defining certain misconduct with respect to prisoners of war-as &
copstituting a “serious breach” of the Convention, also states categorically that “[mf]ﬁ_:pms_{lnﬁlf. B
reprisal against prisoners of war arc prohibited.” (emphasis added). Smﬂﬂ;.@@%ﬁ)ﬂ_ i
the Vienna Convention on Treaties states that the usual rules permitting’ reaty suspension in [7
some instances “do pot apply to provisions relating to the ;mm-muf_fmihmﬂjnqﬂ A
contained in treaties of a humanitarian character, in particular to provisions prohibiting amy form 3}
of reprisals against persons protected by such treaties” (emphasis added). That pmvmnﬁ seems [T

1 be an implicit prohibition only of a particular class of reprisals, miot. of allireprisals. .} -
Accondingly, it appears 10 be permissible, a3 a matter both of treaty law ‘and of ‘cistomary i I
international law, to suspend performance o Gemeva-Conventionobligtions '

= .
Wea

a g A

basis. It also appears permissible to engage in reprisals in response mm&ﬁdﬁﬂﬁ«m 3
enemy, provided that the reprisals do not give rise to “grave™ breaches or o roprisals against!
protected persons,

Finally, a blanket non-suspension rule makes little sense as a matter of international law
and politics. If there were such a :1.1.1:, mnlemational law would leave an injured party effectively
remediless if its adversaries commitied material breaches of the Geneva; Coriventions: wApa: "AEwr e~ =
from its unfaimess, that result, would reward and encourage non-compliance . with the  °
Cenventions. True, the Conventions appear to contemplate that enforcement will be promoted
by voluntary action of the partics.'” Furthermore, the Conventions provide for intervention by
“the Internationa! Committes of the Red Cross or any other impartial humanitarian organmization .
-+ subject to the consent of the Pﬁﬂ to the conflict concerned.™™ But the :ﬂ'u:gy_:ﬂns:s of
these provisions depends ae the good will of the very party assumed to be committing matcrial _
breaches, or on its scnsitivity to intemational opinion. Likewise, the provision authorizing an ‘
impartial investigation of alleged violations also hinges on the willingncss of a breaching party.to
permit the investigation and to sbide by its result Other conceivable remedics, such as. the
imposition of an enbargo- by the United Nations on the breaching party, may. also .be =
mefficacious in particular circumstances. If, for example, Afghanistm were bound by Geneva
Convention III to provide certain treatment to United States prisoners of war but in. fact -
materially breached such dutics,.a United Nations embarge. might . have litle effect on jts . -

behavior. Finally, offenders undoubtedly face a risk of trial and punishment before pational or

micmational counts after the confliet is over. Yet that form of relief presupposes thal-the

' U.5. Army, The Law of Land Worfare, Field Manual No, 2710 Quly 18, 1956), (the “FM 27-10™), defines
"lq;liil.].l‘uhma[muﬁtﬁmhﬂ:fumnfnmﬁ:ﬂhﬁchmuﬂm&mmmmh'wn
hﬁmmmpﬂmlumhmﬁmmwmmmhmﬁf
ﬂ!:hwuflw,in:hmdmmmm&mﬂﬂd.dﬂmamﬁfn == >
H-Imph,ﬂ!:nnph}mbrihdﬁmmn[lmpmﬂmmnfwﬁchhmnypudnﬂdbyhhyufw
would constitute s lywful reprisal for intentiona] mistreanment of prisoners of war held by the enemy.” Id, ch 81
497(a). In general, intemational law disfrvors and discowages reprisals. See id. 1 497(d). ["Repwisabs are never
HﬂpﬂdﬁuﬂrfwmhﬁnﬂyuhmﬂbﬁhﬂMhmhmmdﬂmmnﬂhﬂﬂ
iwea.") They are permitted, however, @ certain specific circumstances,
qu.,hﬁm-mﬂml;ﬁmtmmnﬁmw,mg. e e e

*! Geneva Convention I, art. $; Geneva Convension [V, art. 10.

33 . a3 g s,
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offenders will be subject lnna'pmurhcmdnf!hcmnﬂ;:l-_ ICH TIAYTYY
. whether or not they have been defeated. Reliance on post-conflict mals,ﬂslwuliussbﬂqg

.....

uncertain, defers relief for the duration of the conflict. Without a power to Ea;fvalﬂ,j%hgﬁrﬂfa s l

partics to the Geneva Conventions would cnly be left with these mu.g:gdmln 1K
widespread violation of the Conventions by others. S T - A "'

Thus, even if one were to believe that international law. set-out ’
concerning the power of suspension, the United States could mnln: cnnvm
the Geneva Conventions itself, the Vieona Convention on Tn:ﬂh.ﬁ-, m:ui
law m favor of suspending the Geneva Enm'mm:rns as apphnd 1o the ’-_.

'l-l-nl-

current war in Afghanistan, PR Ee

Le o na .

e IV, ustomary International Laws o F"-lr

—p

So far, this memorandum bas addressed the issue whether the Gm:va-.ﬂnnmﬁgm'.. and; jogees - 1
the WCA, apply to the detention and trial of al Qarda and Taliban militia members takernts
prisoner in Afghanistan. Hawving concluded that these laws do not apply, we tum o your
question concerning the cffect, if any, of customary internatiopal law. Some may take the VIEW
that even if the Geneva Conventions, by their terms, do not poven the conflict in Afghanistan,
the substance of thesc agrecments has received such umiversal zpproval thay iLhas nyen to Jhe o
status of customary international law., Regardless of its mhnzm:.mﬁgullwm -GUSIOmATY I“' ! ﬂ
international law cannot bind the.executive branch under the Cnnsnmnm bmaus: }': 1s. not
federal law. This is  view that this Office has expressed before,'™ and is one consistent with the
views of the federal courts,’™ and with executive branch arguments in the courts, 106 A;a. rcsuh.
. any customary international law uf armed conflict in no way binds, as a legal matter, the
President or the U.S. Armed Forces concemning the detention or trial of members of al Qaeda and
the Taliban.

T T
K . i wmr mate o0L wekiirs Tl =

. : AT et T L Ll 3
A Is Customary Int fongl Low Federal La ?_'_J +ivenationat e
setingis the s oS
Under the view pmmutnﬂ 'I;:y many intometional * law at;ndmmn:s, anjr presidential - -
viclation of customary internatiopal law is presumptively unconstitutional'”  These.scholars _ '
arpue that customary inlernational,law 15 federsl law, and that the President's Article 11 duty
under the Take Care Claunse ruqu.m.-.s. him to execule costomary intermational law as well-ag—-—— e —
satutes lawfully enacted under the Consttution. A President may not wiolate ‘customary '
intermational law, therefore, just ac he cannot violale a swamute, unless he believes it to. be

uneonstitutional  Relying upon eases such as The Pagquete Habana, 175 US. 677, 700 {19ﬂﬂj,

-

mﬁudnﬁhnﬂ* of the Federal Bureau” uffmrigﬂmn b Override Iniermanonal Law in &Wﬂﬁﬂ?ﬂdlﬂ

Enforcement Activigier, 13 Op. O.L.C. 163(1989), T N ]
**See, e, United Suates v. Alvares-Machain, 504 US. 655 (1997). : - L .
-SH id. :tE-E-B'Tﬂ &"rﬂudmiﬂswﬁmlrﬂngmhﬁmmﬂﬂm “Pfﬂdm '9'35-\345

fD.C.Cz lsrla).ﬁmnm.uuv Meese, TEE F.2d 1846, 1453-55 (11 Cin.), cert. denjed, 479 U5, EED (1986)
See, e.p., Michael J. Glennon, Raising the Paguete Habana: Is Viehtion of Customary International Law by the

Esezutive Unconstitutional?, 50 3w, U, L. REW, 321, 325 {1985); Louls Hepkin, Internsvional Law As Law-in the

United States, 82 MIH. L. REV, 1555, 1567 (1984); Jules Lobel, The Limits of Constitutiona] Power:. Conflicts

Betwoen Forvign Folicy and Intemationsl Law, 71 Va. L. REv, 1071, 1179 (1985); sce also Jonathan F. Charncy,

Agore: May the President Violate Customary Internaticnal Law?, B0 A I, INT'L L. 913 (1986).

S
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which the Supreme Court observed that “| onal law is parfofioplapsin s poo

claims that the federal judiciary has the authority o invalidate executive action thatir

1o customary international law, '®* T - ! i

b R ;.| r-'l' < T
This view of customary intemational law is seriously misiaken TRk ORSHOR AED

nowhere brackets presidential or federal power within the confines of international JawW )

the Supremacy Clause discusses the sources of federal law, it anmﬁ:ra:qﬁf:ﬁﬂm qpsf

and the Laws of the United States which shall be made in Pursuance therpof:tand -

made, or which shall be made, under the Authority of the United’ Stales " 3T1.S. ConstizartV ek

International law is nowhere mentioned in the Constitution as an independent source of federal . 7

law or as a constraint on the political branches of government. Indeed, if it were, there would -

have been no need to grant to Congress the power to “define and punish . . Offenses against the ;- . .

Law of Nations."'” It is also clear that the original understanding of the Framers was that $Laws-25ss « o

of the United States™ did not include the law of nanons, as internat; aw was callednthelate”

cighteenth century. In explaining the jurisdiction of the Article I courts to.caces ansing ‘under £yig,.

the Constitution and the Laws of the United States,” for example, Alexander Hamilton did” not

include the law of nations as a source of jurisdiction.'”™ Rather, Hamilton pointed out, claims

involving the laws of nations would asis citber in diversity cases or maritime cases,!!! which by

definition do not involve “the Laws of the United States™ Little evidence exists that those who

attended the Philadelphia Convention in the summer of 1787 ar.the state ratifing s v

believed that federal law would have included customary international :law; but rather thatcthe !HF T3

a . I |

law of nations was part of a general common law that was not true federal law. ™ L conrtar j
|

!

I T E
st .

. -

;!‘r.

i

Indeed, allowing customary international law 1o rise to the level of federal liw would 'ﬁ
create sevarc distortions in the structure of the Constitution. Incorporation of customary © *
international law directly into federal law would bypass the delicate procodures, established. by

¢ LSastTven.

! Premzes : o
. CnE ol v
'™ Recemly, the status of customary interational law withia the federal legal system has been the subject of
sustained debate with legal acadernia. The leginmacy of incorporating cunomary imemational law as federal law
bas been subjected in these exchanges 1o crippliog doubts. See Cimty A Bradiey & Jack L. Goldsmith, Custoroary
International Law As Federal Comman Law A Critique of the Moden Position, 110 Harv, L Rev. £]5, 817 g
(1997); sex also Phillip B, Trimble, A Revisionist View of Custorrary International Law.” 33 UCT-A L Rev 665, ~epeeee 0 —
672-673 (19E6); Ambur M. Weishurd, The Executive Branch and lmermational Law, 4] Vand L. Rev, 205, 1268 !
(1988). These clims have oot gone wchalleaged. Harold H. Kob, Is Interpational Law Really Sote Law? 411 . $
Harv, L. Rev. 1824, 1337 (1998); Gerald L Newman, Sence and Momsesse About Custormary Imemational Law: A
Resporse to Profiessors Bradley and Goldumith, 66 Fordham L. Rey. 371, 371 (1997); Beth Stephens, The Law of
Our Land Customary International Law As Federal Law Aftes Ere 66 Fordham 1. Rev, 393, 396-97 (1997).
Bradley and Goldsmith bave responded to their erites several tmes, See Curtis A Bradley & Jack L. Goldsmith,
Fﬂdﬂﬂﬂdmtl:ddulnmwnlmuflmnn:ﬁﬁmlh'. HIHJJ'U,LHE?.EIM{]ETEEJ;MA_B‘MI:,-&‘M
L. Goldernith, The Current Ilegitimacy of Iternational Heman Rights Lirigacion, 66 Fordham L. Rev. 319,330 ..y A!

(1597,

" US. Const art I, § 5.

"% The Federalist No. 80, at 447-49 (Alsxxader Harmilton) (Clinton Rossizer ed, 1999),
IS, ar 44446, .
" See, eg., Strwart Juy, The Starus of the Law of Mations m Early American Law, 42 Vaod L Rev. $19, B30.37
(1989); Bradferd R. Clark, Federal Common Law A Structen Reinterpretation, 144 U, Pa. L. Rev. 1245,1306-12
(1996); MhﬁnﬂqtlﬂLﬁnﬂnﬁﬁ,mtmmﬂhpﬁnr:nﬂmﬁmﬂHmnmﬂnLﬁpﬁm

66 Fordbam L. Rev. 319, 333-36 (1997). ’
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international law is not approved by two-thirds of Congress “and. three=C e7s . 0f :
legislatures, it has not becn passed by both houses of Congress and signed by the Premdent,'s C

is it made h}" the President with the advices and consemt gf mn._lhirds af ‘%-—m%_iﬁég_“."‘}r -
words, customary intemational law has not undergone the difficult hurdles that stand: L;:__-, E
enactment of constitutional amendments, statules, or treaties. As such: it carhave no JEgalRfTect

oo the government or on American citizens because it is not Liw e the SRR
treabes in the Supremacy Clauscdnurﬂlrendsrmaﬁmmmmaﬁm]j}- exccuting an dederal -
court, nat to mention self-executing against the executive branch ' +1f even!treatieshthar have:
undergone presidential signature and senatorial advice and consent can have Do hmd.mgl_lfgl] 13!

cffect in the United States, then it certainly must be the case that a source: of nﬂﬁlhﬂnmp
undergoes any process established by our Constitution cannot be Jaw. 181 55 L v

It is'well accepted that the political bratichies haveamp) TOVETTTT I
international law within their respective spheres of authority. : This: has becnrccognizaan-h
Supreme Court since the carlicst days of the Republic. In The Schooner Exchange v. MeFaddow,7
for example, Chicf Justice Marshall applied customary international law to the seizure of a |
Freach warship only because the United States government had not chosen a different rule.

It scems then to the Court, to be a principle of public [inlernational] law, that
national ships of war, cotering the port of iﬁm@y;'ﬁbyﬁ;éﬁi#nf*@w*ﬁ
receplion, are to be considered as exempted by the consent of that power from IS . ,.ape b
Jurisdiction. Without doubt, the sovereign of the place is capable of d Yilg ..

this implication. He may-claim and exercise jurisdiction, either by employing .
. force, or by subjecting such vessels to the ordinary wibunals, ' 7 .

L e,
= [ [N F ) i

Lhie . ]

~—In Brown v. United States, 12 U.S. (8 Cranch) 110 (1814), Chicf Justice Marshall again,siated
that customary international law “is a guide which the sovercign follows or abandons at his will.

The rule, like other precepts of morality, of humanity, and even of wisdom, is add::m,tpalf&

Judgment of the m\f::-ri‘s:_:; and although it cammet be disregarded by him without obloguy, :.rl:t.:t
may be disregarded ™™ In twenty-first century words, overriding customary. international law -

may prove 1o be a bad idea, or be subject 1o criticism, but there is no doubt that the Eovermument
\ has the power to do iL '

Hy

| Sl

< sromery 1
' . 2. F-'.-:|-| 3‘. ‘Ll‘.ltl- L
" G INS v. Chadha, 462 US. 919 (1983) {mvaludating lepislative veto for failac to wmdagpo bicemeralism and
Emummﬁnﬂlﬁ@ﬁﬁrmkﬁmﬁmj. ) . g gw ~F .

hhn:hnqmmmuhwmbanﬁ:mhrrmﬂhu-nﬂmﬂpmmpmﬂéu i
ﬂﬂﬁhﬁmmmﬂimmdhmdﬂtguﬁnum“ﬂnuﬂdhhwmmmhmﬁh B,
mm;mw.mdmmmmmmm legislatme or afficers of the
United Seates sutherized 1o do so. — .

R - | B 4

" See, e.p., Foster v. Neilson, Z7 ULS. (2 Per) 253, 314 (1529), I TR _
"™ See Jolm C. ¥, , Globalism and the Constimtion: Treaties, Noo-Self-Eaccution, and the Original Understanding. i
H'Cnhml.kn-.]953{lm}tmﬂmﬂmﬁujmﬁﬁﬂwmﬂmﬁﬁnﬂm;};hhﬂ? 3
Truﬁumdl“ublkumhq:ATnmﬂ:ﬂswth&uunfﬂmﬁdr-EmﬁmHﬂnthhn.um

(1999} {demonstrating that constitational text and structure require implemenntion of testy obligations by federal

Slcue .

i3
" 11 US. (7 Cranch) 116, 145-45 {1812) {emphass added).
" an 128
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Indecd, proponents ﬁé‘ mun that .'...1'.1: RN Lo ST

little support in either history or Supreme Court case law, It is true that in sp S
mvolving maritime, insurance, and commercial law, the federal cotrts in the g o £33
looked to customary international law as I.,g'l:l.'ilii.'..l:lg Upon .i:]g:ﬂl;.grJl e 1";-
however, it s clear that customary. international law had the stafus only.ofll "*E"

o e

common law that was applied in federal diversity cases under Swiftv. “Tymontal:
(1842). As such, it was not considered true federal law unna::ﬁ;;’g premacyiClall
support Article IIT “arising under”™ jurisdiction: it did not p-n-% Lgis

did not bind the executive branch.  Indeed, even " during " this " period < the XSy
acknowledged that the laws of war did not qualify gmfm odEgnidin:
serve as the basis for federal subject matter jurisdiction. - In New ¥ork Life [ng:Co.s
92 U.S. 286, for example, the Supreme Court declared that it had o jugs riy
gencral laws of war, as recognized by the law of nations applicable to thisicase T bega
laws do nof invelve the constituion, [Fws, Healies, or EXCCUEVE FIOCHR e -
States.'™ The spurious nature of this type of law led the Supreme Court-instherAmofiacasen Lo
‘Erie RR. Co. v. Tompkins, 304 U.5. 64, 78 (1938), to eliminate general federal common law. = 036

Even the casc most relied upon by proponents of customary international Law’s status as
federal law, The Paguete Hobana, itselfl acknowledges that customary intemstional law is

subject to override by the actiop of the poljtical branches, | The Pg uere Hobana involved

question whether U.S. armed vessels in wanime could caphure chmﬁamggﬂ% h%ﬂ
to encmy nationals and sell them as prize. In that case, the Court applied an intemnational law
rule, and did indeed say that “imernational law is part of our law.™%! But Justice Gray. thén .+
coptinued, “where there is no trealy and no controlling execulive or legislotive act or judicial
decision, resort must be had to ‘the customs and usages of civilized natons.” In otherwords,

while it was willing to apply customary international law as general federal.commeon law, (this
was the era of Swift v. Tyson), the Court also readily acknowledged that the political branches
and even the federal judiciary could override it at sny time. ' No Supreme Court degisiap ip . -

meden times has challenged that view.'® Thus, under clear Supreme Court precedentany b

'll-lh-u'.-'.'

e Tp =4

- —_— e SHa s LU LGl Il therefars o9
" Sez, eg., Oliver Am. Trading Co. v, Mexico, 264 U.S. 440, 44243 (1924); Himtington'y, Andll 14615, 657, e
ESEIMI;NH'!':HkI.il':hLCu.?.Hmhu.SIU,E.EH,ﬂHT{IE?SJ. ST TR TR 1T W
S2US. 286, 286-8T. ' ’ - T
My oo, . e S N _
mTﬂH}nﬂ:mma‘hnﬁmdfwhmﬁuhﬂmmﬂwﬂmfmmdm' tinal
law to be federa] law, The firet, which derives from Mizray v. Schooner Charming Beesy, 61,5, (2-Cranch) fd - &
(1804) The “Charming Betsy™ nue, as it i Lomeumes known, i & rale of constroction thal a statute sheuld be
conarrsed when possible 80 as pot w0 conflict with intermatioeal law. This rule, however, docs nol apply
aﬂmﬂ-‘lll“'“fl'hmfﬂlmhﬂhﬂﬂﬂnhm“muﬂuﬁmmmumhmw
I;ﬂu'i:lidﬁhhfwhphﬁﬂhﬂhhmhﬁﬂﬁmwﬂmmnmmmmm
ESEnions. The second, Banco Nagional de Cuba v. Sabbating, 376 U.S. 358, applied the *sct of smie® doctrine,
Ihﬂmnﬂhmhm:mmmmm%mdhm“nfhdpmm_mﬁh :
MMﬂ.uﬁdnﬂmhwmlsﬁ:_mmﬁmhymmm;ﬁmL Mﬂhﬂump;mgy,'-# '1

. .._t_‘__:-!. . .._,.."; Lo T

hnl*e.-ru-,l.h:Emmhpdﬂﬁr&umﬂjﬂﬁﬂﬂr-mwmmﬂnmmﬂhpmﬁ@l
branches 1o decide how to conduct foreign policy. e
MMMWMkuwhmbmlﬂdﬁunfmhﬁmﬂﬁw
v. pefa-tmls, 630 F2d §76 (24 Cir. 1980). Ia Filirtiga, the Sceond Circuit read the federal Alien Tort Starme; 78
T-LS-‘:'Elm{lml.hlﬂﬂHITMlﬁIinhﬂﬂllmHlpiﬁtﬂlfmﬂﬁﬁﬂnflﬁdpmw
mhﬁ?:nwmnfhm;ﬁ:ndhmnﬁ;huh-,mb tortre. Iacerporation of customary international Jaw yia
HAMTMM,WMW&WM&MMMMMMM:J&‘W
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presidential decision in the cwrrent conflict concermng. (it CelCTEOINERE

=it = LERE

Teliban militia prisoners would constitute a “controlling™ ﬂmﬁﬁ?ﬂﬂr th

and completcly override any customary international law norms’ aas 5 b

-__‘_ﬁ;" I!--'H!‘- :'a:".-"":-'"-.;.;:' e [

Constitutional text and Supreme Court decisions eside, allowinghes N ErasEriy

upon international law o restrict the President's discretion to conduct” warswould !

struchural problems. First, if customary inizmariﬂna,l;lgﬂ“’-ii;-iﬁ,ﬂﬂ'.f' crtla, th

receive all of the benefits of the Supremacy Clause. - Therefore, - CustOMApYAMIETAHOTAITap.

would not only bind the President, but it also would' pro-empls L=

l%‘.@y 3 =i L;-E'!; TSR . -. :
inconsistent federal statutes and treaties that were . enacted: before sthe Zrule -of icuStomary. i s
miermnational law came into being. This has never happened Indeed, piving customary <17
international law this power not only runs counter to the Supreme Court es described above, "L E

but would have the cffect of importiog a body of law to restrain the three bruniches of American /73 [/, |

govemimEn! that never WGEWeR iy gpproval” by our detmcratic-politicat-provesst mrims ~
customary international law does not have these effects, as the constitutional .text,: practice.and. ; g |
most sensible readings of the Constitution indicate, thea it cannot be true federal law undefthes .

Supremacy Clause. As nop-federal law, then, customary international law cannot bind the
President or the cxecutive branch, in any legally meaningful way, in its conduct of the war in

Second, relying upon customary international law here would underminethie Bresld s - "'"!
control over foreign relations and his Commander in Chief auwtharity, - As .we have nated, the Eﬁi‘ A
President under the Constitution is given plenary authority over the conduct of the Nation's G -
forcign relations and aver the use of the military. Importing customary international law notions i&
concerning armed conflict would represent a direct infringement on the President's. diseretion ps " 1
the Commander in Chief and Chief Executive to determine how best to conduct the. Napon's 1
military affairs. Presidents and courts have agreed that the President enjoys the fullest discretion | - .
permitted by the Constitution in commanding troops in the field™ I is difficult to seg what <% :
legal authority under our comstitutional system would permit customary intematiopal.law.go - -
restrict the exercise of the President’s plenary power in this area, which is granted to him dircetly -
by the Constitution  Further, reading customary international law to be federal law would
improperly inhibit the President's role as the representative of the Nation in its foreign affairs. |
Customary law is not static; it evolves through a dynamic process of State custom and practice. V‘

“States necessarily must have the authority to contravene international mhqu{nrJEm_ -

= PO T 1
Conzt and has been shasply criticized by some circuit, see, e, Tel-Oren v, Lihyan Arab Republic; 726 F.2d 774,
BOE-10 (D.C. Cir.1924) (Back, ], concurring), cer. denied, 470 ULS. 1003 {1985), as well a5 by academdes, sec

Curtis A. Bradley & Jack L. Goldsmsith, The Curvent [legitimacy of Internationa] Huwman Rights Lisgaton, 66 ]
Fordham L. Rev. 319, 330 (1997). ' e {
W e Memoramdion for Timothy E. Flamgan, Deputy Counsel to the President, from Jobn C. Yoo, Deputy

Assipant Atomory Geoenal, Office of Legal Counsel, Re: The Previdenss Conititutional Authority to Conduct i
Militory Operations Apainat Terrorizes and Nations Supporting Them (Sept. 25, 2001) (reviewing authorities)!p—r'; #s .
# “When asticulating principles of intermational law in its relations with other states, the Executive branch speaks -

not ouly &3 4 interpreter of grocrally accepted and traditional rules, as would the courts, but also as an advocate of
standlards it believes desirable for the community of nations and protective of pational cootems.™ Sabbating, 376

3R -
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. we observed in 1989, “[i}f the United Stales lstupum-::pal: n‘the’s :
the Executive must have the power to act inconsistently, -ﬁ'l:r.g:_,m
necessary,” 2% The power to override or ignore cuslomary intermational:

applying to armed conflict, is “an integral part of the President” s fﬂ::lgu aﬂ‘;u:s T lr--'h 4_.-..“.. i

Third, if customary international law is I:ruJ].r f:d.:ra.] la 'rt'

it has little competence, where the Copstitution docs not mmﬂlr-ﬂu_f“%‘qhﬁm oy 1 SR
where it risks defiance by the political branches. Indeed, treating Customary miernato 2S04,

federal law would require the judiciary to intervene into the most deeply o -EEhur:.al ‘q:ﬁﬁn;,l }f
those conceming war. This the federal courts have said they will not do,. n:t-uit:.nntlbl}rmnn_g T-hl'-.ur T
Kosavo conflicy'# Again_ the practice of the branches demonsales ha 1
customary international law to be federal law, This position makes- mm—ah X ;
democratic theory, because conceiving of international law as & restraint on warmaking would?
allow norms of questionable democratic origin to constrain actions validly taken under the U.S.
Constitution by popularly aceountable national repm-:n.taﬁ\'m. e

Based on thesc considerations of constitutional text, structure, an.d h:.stny__r we conclude

that any customary rules of intematiana] law that apply 1o armed. conflicts-da,noL WW"”'
President or the U5, Armed Forces in their conducet of the wa:mﬁfghmmm_ Staatiopst law, ™

LT, T H

. . E, Do che Customary Laws of War Apply to al Qaeda or the Tafrba.r: Mrhnn? tae

Although customary intcrnational law does not bind the President, T.hc Pr:sidl:m may sull
use his constitutional warmaking authority to subject members of al Qaeda or the Taliban militia
to the laws of war. While this result may seem at first glance 1o be munl.n'—mtu:h‘ﬂe:]. it is.a
product of the President's Commander in Chief and Chief Executive powers to ) prosecule. ‘]’.":.'!‘E"F
cffectively.

it -n'.!-.'u. aal

The President has the legal and constitutional authority 1o subject | h-n:h al Qaﬂh i:nd

Taliban to the laws of war, and to try their members before military courts or mmm:.mnm :
instituted under Title 10 of the Umted States Code, if he s0 chooses. Section 818 of. uﬂ:,J.I] f— -
provides in part that “[g)eneral courts-martial . . . have jurisdiction 1o {ry any, person ﬂhn:py the . y
law of war is subject to trial by a military m’hmal and may adjudge any punishment permitted by '
the Llaw of war” (except for capital punishment in certain cases). Section 821 allows fnr 1']:: m.al

“offenders or offenses that by statute or by the law of war may be madhym:hun':ummuﬂm
provost eourts, or ﬁﬂlu*mlhurymhmals We have deseribed the jurisdiction and usage of
military tribunals for you in a separate memorandum. 'We do pot belicve that these courts would

hm: jurisdiction 1o try members of al Qaeda or the Taliban militia for violations of the laws.of ?F R
:-JJQP.D.LE. at 170,
ST1d w171,
" See, o g., Campbell v. Clinton, 203 F.34 19, 40 (D.C. Cir.), cert. denied, $31 ULS. 815 (2000). g
39‘ T
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war, even though we have concluded that the laws n-[‘warhaw:
- on the President.

- : '._ 'n.-- -

This is 50 because the extension of the commeon lam-s of war to. he p
cssence, amﬂun.r}'m:asuﬂ:ﬂmthnﬁmdmtmmdna: ;

Supreme Court has recognized, “an important incident 1o the mndm::t

P = H

measures by the military command not only to repel and defestthe’ ENCmyRPULIL
ﬁlh}mtmﬂ-lﬂﬂlphum?mmﬁthnumﬁmlﬁwhﬂmﬂlmﬂi 10
military effort have violated the law of war.™'® In n.nnd:.:r ca.s&
ahsrnee of attempts by Congress to hmatTh:Prt.udmtspnmhﬂp TFih
Chief of the Army and Navy of the United States, he mar, in nmc'.uf- etk e ; :
the jurisdiction and procedure of military commissions, ami nf'T h ...., FhE et _ﬁr:'-:l.k'. i
I:Dmm.ussmns,-m tmtmmcumcd.b;.&mui_ﬂam ited Stales." HEThus. .:'.':-:m*.. s Yol gt

Qarda and the Taliban milita as part of the measures nu::-:sﬂ:}*lmm
successfully. L Ji.

Moreover, the President's g:nr_ta.] authonty over the conduct of foreign relations entails
the specific power to express the views of the United States both on the content of international
law generally and on the application of international law to specific. facts, s When agiculafipg i
principles of internarional law in its relations with other states, the Emnwﬂru;}geﬂs@w
only as an interpreter of generally accepted and traditional rules, as would the courts, but'also as -
an advocate of standards it believes desirable for the community of nations and protective of  ;
national concerns.™ > Thus, the President can pmpu']:r find the unprecedented conflict:bejwesn = iﬂ
the United Swaes and transpational terrorist nrgamzannm a “war” for. the Em]:ﬂmnﬁf the :

or common laws of war. Certainly, given the extent ut‘hn:.'nlmn both in the, ng:d !

States and Afghanistan since the September 11 attacks on the World T;pdn Cmtcrdpd_gh: )
Pentagon, the scale of the military, diplomatic and financisl commitments 1:1111::_[1@.}91.’5 :
and its allies to counter the terrorist threats, mdlh:cxpeﬂ:ddurﬂmui:hpﬁguﬂim. it wonld-he "‘-t'.: £
entirely reasonable for the President to find that a condition of “war” en&‘[q:l fnr..Em:EgE!ﬂf
miggering application of the commen laws of war. He could Mumsnnahly,ﬁ.ud that al Qacda, ~# - S 1

the Taliban militia, and other related entities that are engaped in mn.ﬂ:ct with, ,tht. “h,:_‘ Stales .. .
were gubject to the duties imposed by those laws. Even if members of these -groups, and
organizations were considered o be merely “private” mm:s, they could nonctheless, 'n-:,h-;l,_d“w—

subject to the laws of war.'™ . : e e wa
In addition, Congress has delegated 10 the President sweeping a1.'n‘.‘:m:|:|'n:g.r with respect to
the present conflict, and especially with regard to those organizations and mdividuals implicated

'™ Ser Ex parte (uirin, 317 U5, 1, 28-29 (1542): o Hirow v. Mac Arthar, 338 US..197, !ﬁ{lw . -
mﬂ{hmﬂh&uuﬁhhhmmﬁmﬂﬁhuhwqtm“mkm“ggm -
afficials or armed service members was "3 part of the prosecution of the war, Itnifwﬁfﬁ_@ﬁﬂ + "
directed to & dilution of coermy power and mvelving retribution for wroops dome. ")
Y Madren v, Kinsella, 343 1.5, 341, 348 (1952). _
- ) Sabbating, 376 U.S. a1 432-33. R

" See Kadic v. Karodzie, 70 F 34 732, 243 (24 Cir.) (“The liabiliry of private mdjﬂﬁuhﬁmmmmwm
hat been recopnized smer World War | and was confiroed af Nurembag after World War I . . . snd remaing todey
&0 important aspect of mtomational law,™), oot denied, 518 ULS, 1005 [1996), o
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Pub. L. No. 107-40, lliﬂta.t.ﬂd'r{?{}ﬂl] Cmymsfqmd _
treacherous violence were commitied against the Umt:;%ﬂ SR
render it both necessary and appropriate that m:tlﬂt}:l}_ﬁ@ﬁ T
and to protect United States citizens both at home mﬁﬂhﬂlﬁ,
pose an umusual and extraordinary threat to the national security
States.” Scction 2 of the statute authorized the P'r:nrlnnt“m
force ﬂglmjf those :ﬂ.ﬂll-ﬂ]l!i, ﬂl'gaﬂllatlu'n.ﬁ, ar _l__ ETTL u.;:'__
committed or aided the terrorist attacks that oecurred on Eq:ltunr,r_ﬁ
organizations or persons, in order to pmml any fuhln‘.' acty ﬁ[m’ltmatl.l:mﬂ ne
United Stwates by such nations, urganuznnn.'- or persons.” Read together ,mlil:m 1'.11: E:rgn
constitutional authorities as Commander in Chief and as interpreter of Lm:matl:ll:rna]-.ia# ﬂnﬁ' -
authorization allows Wuwmmmm“hmm and u'rlu:t*""" e

affiliated groups to trial and punithment for violations of the commen laws of war,i

President determines that it would further the conduct &IMWWHW# d
defense and security of the United States and its citizens. i

C._May a US. Servicemember be Tried for Violations of the Lows of War? !
You have also asked whether the laws of war, as wmhymmmﬂmn
1:---E:L "i ’

also apply to United States military personnel enpaged in armed mnﬂmﬂfq;a_.l._q_and.aﬁw ;.
the Taliban militia. Even though the customary laws of war d.n not hmd_m:é?ﬂdfmﬁ ]
Laww, l.h:Pn:sm:mma}'mahmmmdmmmaﬂnfwnhlnmmthﬂm@g,bnfU HE:'*:
military operations in this conflict, or o the treatment of members of al Qaeda.pr, W _
captred in the conflict. I 13 within his constitutional authonty as Cammmg._::n}'ghﬂ

The common laws of war can be viewed as rules governing the conduct D.Emihur_fpﬂ'@J __.i_.p. : T
tme of combat, and the President has undoubted authonity to pmmulgar.: such rules and o
provide for their enforcement'™” The Army's Manual on the Law nf Laod. Warfare, which -

represents the Army's interpretation of the customary international Law gu\rmmg mﬁlmnﬂ.}l_:{, . I

&

can be ﬂpand-nd. altered, or ovemridden at any time by presidential act, as the Mannal itself
recognizes, ™ This makes clear that the source of authority for the application of the nustnmnr_'r'

' m

Sl

“’mmmmmmnmﬂﬁ:cmmmmdmmmmmmmuﬂz

eilitary thaf overlaps with Conpress's power to create the armed forces and to make rules for their repulstion. [See .

Loving v. United States, 517 ULS. 748, T72 (19596) ("The President’s dutics as Commuander @ Chiel . . . require him

to take responchle and continuing action to supcrintend the rmilitery, mehiding cmots-martial *); United States v.

Eliason, 41 U.S. (16 Per) 291, 301 (1842) (*The power of the exccutive to establish nules and regulations for the

govermment of the anmry, i undowbted "), The exeoutive branch has long esseried thet the President hay “the 4
i

woquestioned pawer o extabliah rales for the government of the army”® i the absence of lepislation, Power of the
Presiderdt 1o Cregte 3 Militis Boregy in the War Deparement. 10 Op. An'y Geoo 11, 14 (1861). - ].nd.:-:.d,..u_-nullyﬂ.,
date, Attorney Groeral Wint concloded thar repulations wmaed by the Proident on bis independent suthorsty
ﬂmﬂﬂmhumlh:ﬂupmupﬂlﬂd:mummhpﬂmum'mﬂmm%y

do not caflict with pasitive legpislation.” Brovet Pay of Genenl Macomb, | Op. Aw'y Gen 547, 545 (1522),. Theae ﬂ_‘r._
MmﬂhMHMEMhuﬁmmmmmw

in cases involving membery of the Armed Forces: "[{jndoed, ueil 1830, mummuﬁ:lhmmmdmldrm[ﬂn 'ﬂ
President's] suthority as Commmender-in-Chief® Congressional Besearch Service, I‘I::Emmnfﬁ:

Sates of America: Analysis apd Interpretation 479 (1987). NS A

Y FM 2710, ch 1, § 7(e)
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laws of war to the #ﬂ '.
Chief power. L

Moreover, lhnhﬂammhumﬂhnnwmhmnmqualmnh: pphication
could exempt, for example, certain operations from their coverage, ur:pp_l;r q:,h Ime
the common laws of war to this conflict.  This, too, is masp:.l‘:l‘.-uf:th I")'l‘-'lldflrﬁ':
Chicf authority. In narrowing the scope of the substantive pmhzhnumthu ,-m
conflict, the President may effectively determine the jusisdi Eﬂ’f £ military o
commissions. He could thus preclude the trials of United Smﬁ‘rzﬁm 1 1"'..',_ SO0 t_@‘

charges of violahions of the commen laws of war. . :_.;.- - B bt
A g 1

: hunqg,—@[l}gq -
prohibitions of the liws of war to the Afghanistan conflict would nnrpmlu#ﬂ; T
of military justice from™ applyidg 10" members ol thethS—Armed-Servit rbreremn
Armed Services would still be subject to trial by courts martial forany,viplations afthelloras i
Eud:nfhﬁhtarylmEih:“UEhaﬂ’Tlndmdhﬂlb:P:wdmtmmmmnrdﬂ'ﬂ E RN
nmanmmmunlawsnfwrnrlhemahmytufuﬂuw failore to obey that order would constitute ﬂ
an offense under the UCMI.'™ Thus, although the President is not constitutionally bound by the 7t~
customary laws of war, he can still choose to require the U.S. Armmed Forces to obey them ~ °

through the UCMI.

Finally, a presidential defermination concerning the

4_“- SRRl XY T T

Fi

Thus, our view that the tusmmsry mmannnl.l laws '::f armed ::E:ﬂ:cr. do not bind the (¥, h*-
President does not, in any way, compel the eonclusion that members of the U.S. Armed Forces "‘T: ’
{

who comrmnit a:'lslJ:tatmgh:b::.unmduu:iwa.r::n:nr_twnulﬂh:ﬁ-n-:ﬁummlhm'jju.mm.,;b j:r

fusion ) . .. 2 _'....;1;',::|.'..J T

e rL o4 Blars AT P

For the fumgnmg reasons, we conclude that neither l.h: ftﬂ:ﬂl th.‘ Enm:t ﬁé‘-&t;ql# vt
Geneva Conventions would apply to the detention conditions in Guantanamo Bay, Cuba, orto ”.’
trial by military commission of al Qacda or Taliban prisoners, We also conclude that customary
mtemnatiopal law has no binding lcgal effect on either the President or the military because it is - B
not federal law, as recognized by the Constitution. MNonctheless, we also believe that the
President, as Commander in Chief, has the canstitutional authority to impose the m:slumn‘:r Laws
of war on both the 2l Qacda aod Taliban groups and the U.S. Ammed Forces. ... . oo i

) . nd . . " cmraeskals mha ada :.-T...-ﬂ_' = .
Please let us know if we can provide further assistance, L e o A
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10 US.C § 592 (2000), i
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